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THE GENEVA CONFERENCE ON THE LAW OF THE SEA: 
WHAT WAS ACCOMPLISHED * 


By Artuur H. Dean 


Chairman of the United States Delegation 


The General Assembly of the United Nations, by its Resolution 1105 
(XI) adopted on February 21, 1957, called for a conference of its members 
to ‘‘examine the law of the sea, taking account not only of the legal but also 
of the technical, biological, economic and political aspects of the program, 
and to embody the results of its work in one or more international conven- 
tions or such other instruments as it may deem appropriate.’’ * 

The Geneva Conference on the Law of the Sea was convened on Febru- 
ary 24, 1958, and finally adjourned on April 28, 1958. 

Four conventions emerged from the Conference after much discussion, 
debate and toil, and are now subject to ratification.2 These conventions 
encompassed a surprisingly large area of agreement. 


* The author wishes to express his grateful appreciation for the untiring efforts and 
able assistance rendered to him as Chairman of the United States Delegation by Mr. 
Loftus E. Becker, Legal Adviser of the Department of State; Mr. William Sanders, 
Special Assistant to the Under Secretary of State, Vice Chairman of the United States 
Delegation; Mr. David H. Popper, United States Deputy Representative to the inter- 
national organizations in Geneva; Mr. Raymund T. Yingling, Assistant Legal Adviser 
of the Department of State, Committee I on the Territorial Sea and Contiguous Zone; 
Vice Admiral Oswald 8. Colclough, Department of the Navy, Committee II on the 
General Regime of the High Seas; Mr. William C. Herrington, Special Assistant to the 
Under Secretary of State, Committee III on Fishing and Conservation of the Living 
Resources of the High Seas; Miss Marjorie M. Whiteman, Assistant Legal Adviser of 
the Department of State, Committee IV on the Continental Shelf; Mr. Nat B. King, 
Counselor of Embassy for Economic Affairs, Baghdad, Iraq, Committee V on Land- 
locked Countries; and Mr. Arnie J. Suomela, Commissioner of Fish and Wild Life, De- 
partment of Interior. 

1U.N. General Assembly, 11th Sess., Official Records, Supp. No. 17 (A/3572). The 
states in attendance at the Conference were: Afghanistan, Albania, Argentina, Australia, 
Austria, Belgium, Bolivia, Brazil, Bulgaria, Burma, Byelo-Russian 8.S.R., Cambodia, 
Canada, Ceylon, Chile, China, Colombia, Costa Rica, Cuba, Czechoslovakia, Denmark, 
Dominican Republic, Ecuador, El Salvador, Finland, France, Germany, Ghana, Greece, 
Guatemala, Haiti, Holy See, Honduras, Hungary, Iceland, India, Indonesia, Iran, Iraq, 
Ireland, Israel, Italy, Japan, Jordan, Republic of Korea, Laos, Lebanon, Libya, Liberia, 
Luxembourg, Federation of Malaya, Mexico, Monaco, Morocco, Nepal, Netherlands, 
New Zealand, Nicaragua, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, Po- 
land, Portugal, Rumania, San Marino, Saudi Arabia, Spain, Sweden, Switzerland, 
Thailand, Tunisia, Turkey, Ukrainian 8.S.R., Union of South Africa, Union of Soviet 
Socialist Republics, United Arab Republic, United Kingdom, United States, Uruguay, 
Venezuela, Republic of Viet-Nam, Yemen, Yugoslavia. 

*Convention on the Territorial Sea and the Contiguous Zone (U.N. Doc. A/Conf. 
13/L.52) ; Convention on the High Seas (U.N. Doc. A/Conf. 13/L.53); Convention on 
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The Geneva Conference had the benefit of six sessions of prior work 
by the International Law Commission. The final report of that Commis- 
sion, produced in its eighth session, set forth draft articles, with com 
mentary.’ These articles served as the working papers of the Conference, 
except as to the question of landlocked countries, placed on the agenda at 
the last minute by the General Assembly. 

It is not intended, in this article, to examine each and every provision 
adopted at the Conference, nor to state in detail the legal position of each 
subject as it stood before the Conference. Rather it is attempted here to 
present some indication of the legal problems which faced the Conference, 
the nature of the controversies which arose within the Conference, and 
the range of agreement and settlement which emerged from it. 

In the eyes of the world, and particularly in the somewhat meager press 
coverage in the United States, the major problem facing the Conference 
appeared to be the determination of the legal limit of the territorial sea 
appertaining to a coastal state. The rest of the work was largely ignored 
in the press. It is true that the Conference was not able to resolve this 
inordinately difficult and controversial question. But this should not 
obscure the fact that, although several proposals as to the breadth of the 
territorial sea which would have been detrimental to the free world were 
advanced, none was adopted. Nor should it dim the success which the 
Conference achieved on other topics, some of which were equally involved 
and charged with political connotations. 

President Eisenhower and Secretary of State Dulles, as well as the 
author as Chairman of the United States Delegation, knew before we 
entered the Conference that it would be an exceptionally difficult one for 
many reasons. 

The U.S.S.R. bloe was insisting, for military reasons, on a twelve-mile 
or greater territorial sea, a breadth which, of course, had not been recog- 
nized in international law. The attitude of some of the Arab League 
countries toward the problems of the law of the sea was colored by the 


Fishing and Conservation of the Living Resources of the High Seas (U.N. Doe. A/Contf. 
13/L. 54); and Convention on the Continental Shelf (U.N. Doc. A/Conf. 13/L. 55). 

In addition, an Optional Protocol of Signature concerning the Compulsory Settlement 
of Disputes (U.N. Doc. A/Conf. 13/L.57) emerged from the Conference. The Proto 
col provides that disputes between parties to the Protocol and to any one or more of 
the Conventions on the Law of the Sea arising out of the interpretation or application 
of any such Convention, except certain provisions of the Convention on Fishing and 
Conservation of Living Resources of the High Seas, shall lie within the compulsory 
jurisdiction of the International Court of Justice. For texts of the Conventions and 
Protocol see below, p. 834 et seq. 

The four Conventions remained open for signature until Oct. 31, 1958, under the 
auspices of the United Nations, after which tiey may still be acceded to by any nation. 
At the present date, each of these four Conventions has been signed by at least 35 
nations including the United States and the United Kingdom. They will go into effect 
after 22 ratifications. 

8 International Law Commission, Report, U. N. General Assembly, 11th Sess., Official 
Records, Supp. No. 9 (A/3159) ; 51 A.J.I.L. 154 (1957). 

«See, for example, Brierly, The Law of Nations 176-178 (5th ed., 1955). 
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problem of Israel’s rights of passage through straits connecting interna- 
tional bodies of water in the Gulf of Aqaba. Some of the Arab States 
(Saudi Arabia and United Arab Republic) had announced unilaterally 
their assumption of a twelve-mile territorial sea just after the Conference 
convened.® 

Several newly created states brought to the Conference a body of re- 
sentment toward those to whom they formerly were in a colonial position 
or at least a wish to exercise their sovereignty and make their own decisions 
with respect to the rights of older nations to fish off their coasts. The 
exceptionally difficult economic situation in many Latin American coun- 
tries, caused in part by the fall-off in exports of coffee (due to the increase 
in the production of African coffee), wool, cotton, sugar, tuna, shrimp, 
lead, zine and copper, imposed on these countries a variety of needs con- 
flicting with our own. The United States had recently placed restrictions 
upon the importation of oil which affected both Venezuela and Canada. 

Chile, Eeuador and Peru had claimed 200 miles of territorial sea, or of 
exclusive jurisdiction, vitally affecting our tuna fleets’ operation in those 
waters, while Argentina had claimed sovereignty over the epicontinental sea 
(the water above the continental shelf), which would extend for hundreds 
of miles in many areas of the Atlantic coast. Mexico had claimed nine 
miles, striking at our shrimp fleets’ right to operate in parts of the Gulf of 
Mexico." Canada claimed the right to regulate fishing for twelve miles off 
its coast,® despite the claimed historical rights and practices of other nations 
fishing off the Canadian coast, and had sponsored a proposal which, while 
retaining the three-mile territorial sea, would grant exclusive fishing rights 
for twelve miles to the coastal state. 

This variety of conflicting claims and purposes insured a stormy passage 
at the conference table for the United States. Not only were we to meet the 
usual Soviet tactics of delay, deceit and detour accompanying a bland 
disregard of facts, but also expressions of pious altruism for the problems 
of the newly created states as against the ‘‘sinister’’ motives of the mari- 
time Powers. We were also to be faced, on some matters, with the opposition 


5N. Y. Times, March 14, 1958, p. 50, col. 7; N. Y. Times, March 20, 1958, p. 58, 
col. 4. 

* Declaration on Maritime Zones signed at Santiago, Chile, Aug. 18, 1952, by Peru, 
Chile and Ecuador and subsequently by Costa Rica. 

Argentine Decree No. 14,708 (Oct. 11, 1946). The Argentina Decree of 1946 in- 
cludes a statement that free navigation on the epicontinental sea would not be affected, 
80 that the net effect appears to be a claim to an exclusive fisheries contiguous zone. 

In 1956 the representatives of Peru, Ecuador, Chile and Costa Rica explained to 
the United Nations that their respective governments had merely intended to proclaim 
ating and conservation authority and had not intended to extend territorial waters to 
200 miles. U.N. Does. A/C.6/SR.486 at 28, 29 (1956), A/C.6/SR.489 at 43, 45 (1956), 
A/C.6/SR.496 at 84, 86 (1956), A/C.6/SR.498 at 97 (1956). 

7™See U. S. Naval War College, International Law Situation and Documents, 1956, 
pp. 479-480. 

* Canadian Comments on the International Law Commission’s final Report on the Law 
of the Sea, letter of Sept. 10, 1957, U.N. Doe. A/Conf. 13/5 at 5, 6-7 (1957); U. 8. 
Naval War College, op. cit. 447-448. 
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of nations such as some of our good friends in Latin America and Canada 
who were normally on our side in international negotiations. 


I. THe TERRITORIAL SEA 


(A) What was at stake? 

The United States, together with Great Britain, Japan, Holland, 
Belgium, Greece, France, West Germany, and other maritime nations, 
adopted as its first goal in the Conference the preservation of the tra- 
ditional limit of the territorial sea at three miles except as modified by 
reasonably greater historical limits. It did so, not simply because that 
limit has long been recognized in international law, but for compelling 
military and commercial reasons. 

The territorial sea is the belt of water running along the coast over which 
the coastal state exercises sovereignty, subject to certain limitations imposed 
by international law. Any extension of the width of the nation’s terri- 
torial sea or of its internal waters cuts down the freedom of all other 
nations to sail on, fly over, or lay cables in, what was formerly the high 
seas.° There is no right for aircraft to overfly another nation’s territorial 
sea except under a treaty, with its consent, or pursuant to the Chicago 
Civil Aviation Convention of 19447%° as to the contracting parties thereto. 

An extension of the territorial sea threatens the security of the United 
States by reducing the efficiency of its naval and air power, and by sub- 
jecting it to increased risk of surprise attack. What rules of international 
law prevail in time of war is unfortunately often a question of expediency. 
Neutral nations, however, even in time of war, do insist on the observance 
of the rules of law previously adopted. And a nation such as ours, with a 
decent regard for the opinions of mankind, cannot lightly envision the dis- 
regard of international law in the territorial waters of neutral nations. 
We must assume, in appraising the effect of the adoption of any rule, that 
we would respect that rule, as to neutral nations, even in time of war. 

An extension of the territorial sea of neutral nations would dramatically 
increase the striking power of enemy submarines. Submarines normally 
operate with considerable difficulty and with much risk under water within 
three miles from shore but their freedom of movement is greatly in- 
creased between three and twelve miles. If the territorial sea were 
extended to twelve miles, an enemy submarine, particularly one with 
atomic power which might operate for long periods without surfacing, 


9 Art. 2, Convention on the High Seas (U.N. Doc. A/Conf. 13/1L.53). 

In spite of the right of innocent passage accorded foreign vessels, a state has large 
freedom in imposing regulations, which the foreign vessel is obliged to respect, de 
signed to promote traffic safety, sanitation, conservation and the public policy and fiscal 
interests of the state. 1 Hyde, International Law 518 (2d ed., 1945). Art. 17 of the 
Convention on the Territorial Sea and the Contiguous Zone (U.N. Doe. A/Conf. 13/L.52) 
specifically provides that foreign ships exercising the right of innocent passage ‘‘shall 
comply with the laws and regulations enacted by the coastal State in conformity with 
these articles and other rules of international law. .. .’’ 

10 Convention on International Civil Aviation of Dee. 7, 1944, in force April 4, 1947, 
T.LA.S., No. 1591. 
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could operate possibly undetected under waters in a neutral state’s terri- 
torial sea.1t But our surface ships could not operate on the surface of 
these waters within the territorial sea without risking charges of violating 
such state’s neutrality. An extension of the territorial sea to twelve miles 
might thus make an enemy fleet of submarines, capable of discharging mis- 
siles from near the coast, practically inviolable while operating under water 
in the territorial seas of neutral nations. 

Of course any such increase in the effectiveness of underwater power 
is to the benefit of the Soviet Union, which today has some 475 submarines, 
many of them long-range types. It is believed that the Soviet Union is 
shifting to nuclear-powered and missile-carrying submarines.’? Nor would 
the loss to the freedom of commercial shipping, resulting from an increase 
in a coastal state’s territorial sea, be of especial concern to her, for the 
U.S.S.R. is from an operational standpoint essentially a landlocked country. 
It is a Communist country which, together with its satellites, is largely 
self-sufficient in time of peace, and is not as significantly engaged in trade 
or shipping with other nations as is the free world. At the end of June 
30, 1957, the U.S.S.R. ranked twelfth as a surface maritime merchant ship- 
ping Power, but first as an underwater Power equipped with submarines 
of great destructive ability.** 

Clearly, the advance in striking power and in underwater range of the 
new submarines raises extraordinary complications as to the appropriate 
breadth for a territorial sea. The United States was, in the interest of 
the free world, concerned to keep the territorial sea within as narrow 
limits as possible. 

The military risk of such an extension of the breadth of the territorial 
sea is not confined to the submarine problem. The extension of terri- 
torial waters from a coastal state and from the islands belonging to such 
state from three to twelve miles in the Mediterranean Sea alone, and 
particularly in the Aegean Sea, would materially reduce the area of the 
high seas on which our fleets could operate. Such an extension of the 
territorial sea might for navigational purposes change the Aegean Sea 
into a series of unconnected lakes of high seas."* Our Sixth Fleet might 


11 Par. 6 of Art. 14 of the Convention on the Territorial Sea and Contiguous Zone 
(loc. cit. at 6) requires submarines when navigating in a territorial sea to stay on the 
surface and to show their flag. A similar rule was contained in the articles provisionally 
approved by the 1930 Hague Conference for the Codification of International Law. See 
Annex to the Final Act of the Hague Conference for the Codification of International 
Law, 1930 (League of Nations Doc. 1930. V. 7, p. 15). 

However, it is not realistic to assume that belligerent submarines will obey the law in 
time of war at the risk of detection and of charges of violating a neutral’s territorial 
sea. 

12Jane’s Fighting Ships 1957-58, p. 332; Hanson W. Baldwin, The Great Arms 
Race 25 (1958). 

18 Britannica Book of the Year 1958, p. 432; Jane’s Fighting Ships. 

‘¢Some of the other areas where such an extension would materially reduce the high 
seas are the Baltic Sea, the Bay of Bengal, the seas around Indonesia and the Philip- 
pine Islands and from the Philippine Islands to Japan, the Yellow Sea, the Bering Sea 
and the Caribbean Sea. The Gulf of Bothnia, the Gulf of Chihli (Pohai) and the 
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not then be able to continue to operate there and its ability to maneuver 
would be greatly decreased; our aircraft might not be able to overfly 
newly created territorial seas. Without such rights, the recent landing 
of United States Forces in Lebanon might not have been legally possible, 
and the presence and movements of the United States Seventh Fleet and 
its aircraft in the defense of the Nationalist Chinese islands of Quemoy and 
Matsu would have been seriously impeded.** The Chinese Communist 
claims to a territorial sea of twelve miles, not only as to their own mainland 
coast but also as to Nationalist Chinese Penghu and Taiwan, have been re- 
jected by the United States, which continues to recognize the three-mile 
limit. 

While surface ships have a right of innocent passage in straits connecting 
parts of the high seas, even though the straits are entirely territorial seas, 
this right does not, in the absence of treaty, extend to aircraft’s right to 
overfly. 

The operation of commercial shipping on, or commercial aircraft over, 
water would also be greatly handicapped, slowed down and subjected 
to interminable delays. Indeed, it would seem to have been part of the 
Russian purpose in backing extensions of the territorial sea so to hamper 
the commerce of the free world as a part of its sand-in-the-gear-box tech- 
nique. Extensions of the territorial sea might require new treaties or 
agreements with each coastal state through whose territorial waters the 
commercial states’ ships would then pass. The right and ability of mer- 
chant ships carrying goods and passengers to schedule the most economical 
passage possible between ports, to enter and leave harbors freely, and 
to move on the surface of the water without interruption or delay would 


be jeopardized. 


Gulf of Paria, and possibly the Baltic Sea, would be cut off from the high seas by ter 
ritorial waters. Disconnected lakes might exist in the seas around Indonesia and the 
Philippine Islands. The Straits of Gibraltar, the Large Strait at the mouth of the 
Red Sea, the Malacca and Singapore Straits, the Torres Strait, Tsugaru Strait and the 
Bering Strait would become territorial waters. 

If the Philippine and Indonesian claims (See Evensen, Certain Legal Aspects Con 
cerning the Delimitation of the Territorial Waters of Archipelagoes 27 (U.N. Doe. 
A/Conf. 13/18), and N.Y. Times, Jan. 18, 1958, p. 3, col. 1) that the waters ‘‘ around, 
between and connecting’’ the islands of an archipelago should be treated as internal 
waters and the surrounding areas, determined from straight base lines, treated as ter- 
ritorial waters were accepted, the whole of the South Eastern Pacific would be removed 
from the high seas as would other areas such as the waters surrounding the Federation 
of the West Indies in the Caribbean. 

The harmful effects of any such extension on sea navigation would be great and the 
effects on air navigation might be catastrophic. 

15 N. Y. Times, July 16, 1958, p. 1, col. 8. 

The announcement of Communist China, N. Y. Times, Sept. 5, 1958, p. 1, col. 6, p. 3, 
col. 2, made clear that flights over the extended territorial sea would not be permitted. 
Furthermore, the sea would be measured from straight baselines instead of from the 
contour of the coastline. 
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The routes and practices of freight and passenger aircraft would 
similarly be subject to disruption.** Finally, with the increased speed 
of aircraft, the widening of an individual coastal state’s territorial sea 
would increase the possibilities of international disputes caused by the 
unintentional violation of a nation’s territory by unauthorized aerial 
overflight. Our recent experience, in which an unarmed American plane 
over Soviet Armenia was shot down and its crewmen captured, is an un- 


fortunate example.** 


(B) What was accomplished? 

The most recent world conference on the law of the sea before the Geneva 
Conference was held at The Hague in 1930. There the question of the 
proper breadth of the territorial sea was debated so vigorously, and with so 
little concurrence of opinion, that no single resolution proposing an ap- 
propriate breadth was even put to a vote.’* Since that time, the area 
of agreement has been further diminished by new claims to large areas of 
the high seas and by such political problems as that of the Gulf of Aqaba. 
The problem was discussed at several meetings of the International Law 
Commission in preparation for the Conference. Figures for the breadth 
of the territorial sea ranging from three miles to several hundred miles 
were suggested but none were adopted. 

Some members of the Commission suggested a rule that each nation 
was free to fix its own territorial sea in accordance with the ‘‘real needs’’ 
of that state; that where the breadth adopted could be shown justified by 
such ‘‘needs’’ the limit would be in accordance with international law. 
Another party urged that the Commission adopt a rule that any limit 
between three and twelve miles was to be considered legal. Yet another 
opinion would have allowed a state to fix a breadth greater than three 
miles, but not to enforce it against any state which had not adopted an 
equal or greater breadth.’® 

The Commission was unable to agree on any of these proposals, or on 
any other. It contented itself with drafting, in its final report, the 
following provision: 

16In the Convention on International Civil Aviation (T.I.A.8., No. 1591) and the re- 
lated agreements, the territory of a state is deemed to be the land areas and territorial 
waters adjacent thereto under the sovereignty, suzerainty, protection or mandate of such 
state. 

Although it can be argued that territorial waters as used therein means the territorial 
waters as they then existed or as they may thereafter exist, it is also arguable that the 
term would not include any extension of territorial waters, e.g., an extension from three 
miles to twelve miles. 

11 N. Y. Times, June 30, 1958, p. 1. 

18 Jesse S. Reeves, ‘‘The Codification of the Law of Territorial Waters,’’ 24 A.J.I.L. 
486, 492 (1930). 

1° See commentary to Article 3, Int. Law Commission Report, U. N. General Assembly 
llth Sess., Official Records, Supp. No. 9, at 12 (A/3159). 
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ARTICLE 3 


1. The Commission recognizes that international practice is not 
uniform as regards the delimitation of the territorial sea. 

2. The Commission considers that international law does not permit 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth 
of the territorial sea up to that limit, notes, on the one hand that 
many states have fixed a breadth greater than three miles and, on 
the other hand, that many states do not recognize such a breadth 
when that of their own territorial sea is less. 

4. The Commission considers that the breadth of the territorial 
sea should be fixed by an international conference.” 


In other words, the Commission adopted no provision which would 
alter the traditional rule that the maximum breadth of the territorial 
sea is three miles. While it did not suggest any particular extension of 
that breadth, it did commit itself to the proposition that, without prejudice 
as to the legality of any lesser limit, any claim of more than twelve miles 
was clearly indefensible.”* It did not, however, approve the twelve-mile 
limit; rather it left the question to the Conference. 

It was against this background that the Conference attempted to do 
what the Commission could not do: arrive at an agreement on a particular 
limit. The position adopted by the United States was this: Although it 
believed the three-mile limit firmly established in international law, and 
although it regarded that limit as a proper compromise between the in- 
terests of the coastal states and the principle of freedom of the seas, it was 
willing to explore other proposals in the hope of achieving agreement. 

To this end, after discussion had shown no hope of the necessary two- 
thirds vote required in plenary on either the three-mile limit or any other 
limit, the United States Delegation offered a compromise proposal : that the 
territorial sea should be extended to six miles, with the right of the 
coastal state to regulate fishing for another six miles subject to certain 
historical fishing rights. 

Our Delegation believed that this proposal accommodated the sincere 
interests of all states represented. Since each state controls fishing rights 
in its own territorial sea,?* the economic interests of states dependent upon 
their fishing industries would have been served by allowing them a twelve- 
mile zone for fishing. At the same time it would have preserved six miles 
of that twelve-mile zone as high seas, and thus, to that extent, defeated those 
who sought to extend the territorial sea to twelve miles for military as dis- 
tinct from economic purposes. 

In plenary session the American proposal received the largest number 
of votes in favor of any proposal, 45 to 33, including, with the exception 
of Iceland, all of the votes of the NATO nations, the active help of Greece, 


20 Int. Law Commission Report, ibid. at 4; 51 A.J.I.L. 161 (1957). 

21 Speech of Mr. Francois, Rapporteur of the International Law Commission, to the 
485th meeting of the Sixth Committee of the General Assembly, Nov. 28, 1956, U.N. 
Doc. A/Conf. 13/19 at 9-10 (1956). 

22 Convention on the Territorial Sea and Contiguous Zone, Art. 1. 
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Italy, Spain, Pakistan, South Vietnam and Turkey, and all of the Com- 
monwealth countries (with the exception of Canada), including Great 
Britain, Australia, New Zealand, India, Ceylon, Malaya and Ghana, and 
even Middle Eastern countries such as Iran and Lebanon.” 

Although the proposal failed to receive the necessary two-thirds (52 
of those present and voting), many a delegate from countries other than 
those from the Soviet bloc and from the Arab countries with coasts on the 
Gulf of Aqaba, praised the United States for its creative imagination and 
good will in making the proposal despite the economic detriment to its fish- 
ing interests, and for the sincere efforts of the United States Delegation 
to make the Conference a success. Indeed, the Holy See, terming the 
United States proposal a creative and moral one, voted for it even though 
it abstained on every other proposal as to the breadth of the territorial sea.** 

The failure to receive a two-thirds vote on the breadth of the territorial 
sea must not be interpreted as anti-United States. Certain states in 
Latin America, in Central America and Burma, among others, have con- 
stitutional or statutory provisions fixing the territorial sea to an extent 
beyond three miles, and other states, such as Colombia and Venezuela, 
have a border dispute based on old maps, so each claims twelve miles. 

Some states, for example, Argentina and Korea, regarded the arbitra- 
tion procedures in the United States proposal as contrary to sovereignty 
and in effect voted against them. 

Regardless of the action taken by the Conference, Iceland indicated her 
intention to protect her fisheries by unilaterally announcing on June 30, 
1958, shortly after the Conference closed, that, effective September 1, 1958, 
her fishing limits would be extended to twelve miles.** Panama did not 
wish to yield her alleged rights to claim that the Bay of Panama is an 
historic water which can be legally excluded from the high seas.** Others, 
such as Burma, wished to claim twelve miles in order to exclude Japanese 
fishermen from her territorial waters. The Philippines and Indonesia 
voted ‘‘no’’ in order to preserve their claims to the waters surrounding and 
in between the islands in an archipelago.2* Canada had a general election 
while the Conference was in progress and took into account Canadian fisher- 
men’s desire to exclude foreign fishermen from the right to fish within 
twelve miles of her shores, a result that would have been profoundly detri- 
mental to our cod, halibut and salmon fisheries. 


U.N. Doe. A/Conf. 13/SR.14 at 12-15. 24 Ibid. 16. 

25 In response to this declaration fishing-vessel owners from Britain, Denmark, Hol- 
land, Belgium, France, Spain and West Germany met in Holland and announced that 
they would continue to fish within the new twelve-mile limit, but outside the old four- 
mile limit, and asked their respective governments for help. The British Government 
announced that armed escorts would protect British trawlers if necessary. N. Y. 
Times, July 21, 1958, p. 12, col. 6. 

After the breakdown of NATO attempts to solve the dispute, a fleet of British 
trawlers sailed for Icelandic fishing waters convoyed by British frigates. Attempts by 
Iceland’s coast guard to arrest trawlers within the claimed twelve miles were beaten 
off with physical violence. N. Y. times, Sept. 3, 1958, p. 1, col. 6. 

26 Law No. 9 of the Republic of Panama (Jan. 30, 1956). 

27 For discussion of thes: <'aims and their implications see note 14 above. 
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Others, such as Afghanistan and Nepal, territorially located near borders 
of the Soviet Union or its satellites, abstained for policy reasons, as did cer- 
tain Arab states whose Arab neighbors voted ‘‘no.’’ Chile abstained in 
committee, but voted ‘‘no’’ in plenary, because in the interim our Secretary 
of the Interior had recommended in a report to the Senate Finance Com- 
mittee that we restore tariffs on copper.** Tunisia and Morocco voted 
‘‘no’’ in order to exclude France from exercising fishing rights within 
nine miles of their coasts. 

Thus the inference that defeat of the American proposal is an indication 
of a general decrease in American authority or in international respect 
for American positions is unwarranted. It is equally unwarranted to as- 
sume that the traditional three-mile limit of the territorial sea is no longer 
international law. All efforts to agree on a new figure failed. The fact 
that a two-thirds vote could not be obtained in favor of the three-mile limit 
shows merely a desire on the part of many nations to extend their territorial 
sea, not that such an extension in international law has been accomplished. 


II. Srraignt 


One of the most complex and controversial problems which the Confer- 
ence faced was the claim of many nations that the baseline from which the 
territorial sea is measured need not be the actual coastline of the state 
involved but may, under certain circumstances, be a system of straight lines 
drawn from points on or near the shore over portions of water to other points 
on or near the shore. The law governing the establishment of such base- 
lines was set forth by the International Court of Justice in the well-known 
Fisheries Case.*® Norway had seized English fishing boats operating in 
waters off the coast of Northern Norway, which Norway claimed to be within 
her territorial sea. Since the waters involved were more than four miles 
(Norway’s territorial sea claim) from land at some points, England argued 
that the waters must constitute part of the high seas. 

The Court in an extended and elaborate opinion sanctioned the Nor- 
wegian practice of drawing a baseline which failed to follow the ‘‘sinuosi- 
ties’’ of the extraordinarily indented Norwegian coast, but which followed 
the general direction of that coast. The chief concern of the Court was 
to state the geographical circumstances under which such straight baselines 
would be permitted. The operative portion of the opinion was this: 


Where a coast is deeply indented and cut into, as is that of Eastern 
Finnmark [Norway’s northern coast], or where it is bordered by an 
archipelago such as the ‘‘skjaergaard’’ along the western sector of the 
coast here in question, the base-line becomes independent of the low- 
water mark . . . In such circumstances the line of the low-water mark 
ean no longer be put forward as a rule requiring the coast line to be 
followed in all its sinuosities; . . .*° 


28N. Y. Times, April 12, 1958, p. 31, col. 6. 
29 Fisheries Case, [1951] I.C.J. Rep. 116; 46 A.J.I.L. 348 (1952). 
80 [1951] I.C.J. Rep. 128-129. 
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The International Law Commission sought to embody the opinion of the 
Court in its draft. It did so in substantially the language which was 
finally adopted by the Conference as Article 4 of the Convention on the 
Territorial Sea: 


ARTICLE 4 


1. In localities where the coast line is deeply indented and cut into, 
or if there is a fringe of islands along the coast in its immediate 
vicinity, the method of straight baselines joining appropriate points 
may be employed in drawing the baseline from which the breadth of 
the territorial sea is measured. 

2. The drawing of such baselines must not depart to any appreci- 
able extent from the general direction of the coast, and the sea areas 
lying within the lines must be sufficiently closely linked to the land 
domain to be subject to the regime of internal waters. 

3. Baselines shall not be drawn to and from low-tide elevations, 
unless lighthouses or similar installations which are permanently above 
sea level have been built on them. 

4. Where the method of straight baselines is applicable under the 
provisions of paragraph 1, account may be taken, in determining 
particular baselines, of economic interests peculiar to the region 
concerned, the reality and the importance of which are clearly evi- 


denced by a long usage. 
5. The system of straight baselines may not be applied by a State 
in such a manner as to cut off from the high seas the territorial sea 


of another State. — 
6. The coastal State must clearly indicate straight baselines on 
charts, to which due publicity must be given. 


Both in the Commission and at the Conference several states sought 
to introduce a maximum length for a single baseline, that is, a maximum 
length of a line between any two particular points.** The Commission, 
in its sixth session, had adopted a maximum length of ten miles, but de- 
leted this restriction in its final draft.** 

One of the major controversies at the Conference concerned the geo- 
graphical conditions necessary to invoke this exceptional method of 
drawing baselines. Since this method involves making waters into terri- 
torial sea which would otherwise be part of the high seas, it was felt that 
only conditions making it extremely impracticable to draw a baseline along 
the coast itself should allow an exception to the general rule. The opinion 
of the Court in the Fisheries Case had recited and discussed at great 
length the peculiarities of the Norwegian coast, along which the Norwegian 
Government estimated that there were 120,000 islands within a 600-mile 
stretch,** and into which the Norwegian fjords cut deeply. 

The draftsmen of the article intended to incorporate the Court’s sug- 
gestion, that only exceptional circumstances would permit straight base- 
lines, by taking the phrase ‘‘ Where the coast line is deeply indented and 
cut into or if there is a fringe of islands along the coast in ifs immediate 


31 See commentary to Article 5, Int. Law Commission Report (cited note 3 above) at 
14-15, 
82 Ibid. 33 Fisheries Case, loc. cit. 127. 
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vicinity’’ from the opinion of the Court itself. Indeed, the United States 
Delegation thought that this language, when taken out of context, did not 
limit the circumstances under which straight baselines might be used as 
sharply as did the Court’s opinion as a whole. But since there is ample 
evidence that the Conference intended to adopt the spirit of the opinion, 
it is to be assumed that the language of Article 4 will be interpreted re- 
strictively. 

On this question the United States was successful in a drafting change 
which involved a substantial point. In the opinion in the Fisheries Case, 
the Court, after having justified the Norwegian practice of drawing straight 
baselines because of the Norwegian geography, upheld its right to draw 
particular baselines in certain areas on economic grounds, for example, 
so as to include a particular area especially important to Norwegian fisher- 
men within the territorial sea.** 

The Soviet bloc attempted to argue that the initial choice of whether or 
not straight baselines could be used might be made on economic as well as 
geographical considerations. If they had been successful, a nation with 
a coast much more regular than the Norwegian might yet have succeeded 
in running its baseline over water, thus pushing the territorial sea out 
into the high seas, on the claim that fishing stocks vital to her common- 
weal would otherwise not be enclosed. But the article as adopted makes 
clear that economic interests evidenced by long usage can be used only 
in determining particular baselines, once, on geographic considerations, the 
method of straight baselines is allowed. 

In one respect, the convention adopted runs counter to the opinion of 
the Court in the Fisheries Case. Paragraph 3 of Article 4 reads: 


Baselines shall not be drawn to and from low-tide elevations, unless 
lighthouses or similar installations which are permanently above sea 
level have been built on them. 
The Court had permitted Norway to draw baselines between points on 
bodies of land above the water only at low tide.** In rejecting such base- 
lines, the Conference again sought to limit the extent to which straight 
baselines could be used to extend the nation’s territorial sea into the high 
sea. 

As a result of the use of straight baselines, as distinguished from normal 
baselines, areas of water, which were previously part of the territorial sea 
or the high seas, may be enclosed between the coast and the baseline. 
The Court in the Fisheries Case stated that these waters were to be con- 
sidered ‘‘internal waters,’’ that is, as much subject to the sovereignty 
of the coastal state as are internal lakes. The Conference followed the 
Court in characterizing these waters as internal waters,** but provided in 
Article 5 of the Convention on the Territorial Sea that a right of innocent 
passage identical to that through the territorial sea exists through such 
newly-created internal waters.*’ 

34 Ibid. 133, 142. 85 Ibid. 128. 


3¢ See commentary to Article 5, Int. Law Commission Report (cited note 3 above) at 
14-15. 87 Ibid., Art 5. 
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The Conference thus resisted any efforts to expand the rule laid down 
by the International Court in such a way as to permit states with only 
slightly irregular coastlines to extend their territorial seas by drawing 
baselines over water rather than along the coast. This is an illustration 
of the general spirit of the Conference of respect for the integrity of the 
high seas and its freedoms. 

The United States would have preferred a more detailed exposition of 
the geographical requisites of straight baselines. Nevertheless, its Delega- 
tion believed that Article 5, as reinforced by its attempt to reproduce the 
opinion of the World Court, is a contribution to clarity on the question. 


III. Tae ConTINENTAL SHELF 


Since the Truman Proclamation of 1945,** in which the United States 
asserted control over the resources of the continental shelf of the United 
States, the subject of a nation’s rights to the animal and mineral resources 
of the seabed contiguous to its shores has been vigorously discussed and 
debated. Many nation’s have asserted claims similar to that made by the 
United States.*® But the Convention on the Continental Shelf adopted 
at the Geneva Conference represents the first worldwide accord on the 
subject and is highly satisfactory to the United States. 

The Convention grants to the coastal state sovereign rights over its 
continental shelf for the purpose of exploring it and exploiting its natural 
resources.*° 

The continental shelf is defined 


as referring (a) to the seabed and subsoil of the submarine areas 
adjacent to the coast but outside the area of the territorial sea, to a 
depth of 200 metres or, beyond that limit, to where the depth of the 
superjacent waters admits of the exploitation of the natural resources 
of the said areas; (b) to the seabed and subsoil of similar submarine 
areas adjacent to the coasts of islands.* 


It does not include the superjacent waters or airspace, nor does it extend 
the breadth of the territorial sea.* 

There had been considerable debate before the International Law Com- 
mission, in preparing a draft for the Conference, as to whether the extent 
of the continental shelf should have been defined exclusively by the depth 
of the water lying above it, without the saving clause of the exploitability 
test inserted in the convention as adopted.** In one draft the Commission 
adopted the exploitability test with no reference to a specific depth of 
water ; in another it adopted the 200-meter depth test with no exploitability 


8810 Fed. Reg. 12303; 13 Dept. of State Bulletin 485 (1945); 40 A.J.I.L. Supp. 45 
(1946). 

8° Lauterpacht, ‘‘Sovereignty Over Submarine Areas,’’ 27 Brit. Year Bk. Int. Law 
376, 380-382 (1950). 

4° Convention on the Continental Shelf, Art. 2. 

41 Ibid., Art. 1. 42 Ibid., Art. 3 

Pe sae commentary to Article 67, Int. Law Commission Report (cited note 3 above) 
at 41. 
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test but, primarily because that test was adopted by the Inter-American 
Specialized Conference at Ciudad Trujillo in 1956,** the present convention 
was adopted. 

The effect of the present language is that exploitability, and therefore the 
necessary control, will be presumed to a depth of 200 meters, but must be 
shown beyond that point. Although the Commission and the Conference 
showed themselves aware that technical advances may increase the depth 
to which control is possible, the 200-meter figure (655 feet) serves to 
represent the greatest depth at which control is now thought to be possible. 

It will be noted that Article 2 of the Convention grants to the coastal 
state ‘‘sovereign rights for the purpose of exploring it and exploiting its 
natural resources.’’ In the Truman Proclamation of 1945 the United 
sovereign rights’’ in the continental 


States was careful not to claim any 
shelf, taking the position that, under such decisions as the Island of 
Palmas Arbitration,*® there can be no sovereignty without effective occupa- 
tion and control.*® In the language used in Article 2, the United States’ 
main concern was respected, that is, that the grant of sovereignty be only 
as to the seabed and subsoil, not in the seas and airspace above. 
Similarly, the United States was successful in limiting the class of re- 
sources to which the exclusive control of the coastal state pertains. There 
had been considerable disagreement among states as to whether animal 
life, which is dependent upon the seabed but is not permanently attached 
to the seabed, belongs exclusively to the coastal state. The United States 
has been engaged in controversy with Mexico as to whether American 
fishermen may take shrimp from the seas lying over the Mexican conti- 


nental shelf.*’ 
The Inter-American Council of Jurists, meeting in Mexico City in 1956 
approved the following statement: 


The rights of the coastal state . . . extend (to) ... all marine, ani- 
mal and vegetable species that live in a constant physical and biological 
relationship with the shelf, not excluding the benthonie species { which 
include shrimp ].* 


44 Final Act, Inter-American Specialized Conference on ‘‘Conservation of Natural 
Resources: The Continental Shelf and Marine Waters,’’ Ciudad Trujillo, March 15-18, 
1956, p. 13 (Conference and Organization Series, No. 50, Pan American Union, 1956). 

45 The Island of Palmas (Miangas) Arbitration, 2 Int. Arb. Awards 829 (Perm. Ct 
of Arb., 1928); 22 A.J.I.L. 867 (1928). 

46 The Proclamation stated that the United States regards the natural] resources of 
the continental shelf as ‘‘subject to its jurisdiction and control’’ but further stated 
that this in no way affects ‘‘the character as high seas of the waters above the conti 
nental shelf and the right to their free and unimpeded navigation.’’ 13 Dept. of State 
Bulletin 485 (1945). 

47 This controversy, which began prior to World War II and which involves questions 
both of the coastal state’s rights in the continental shelf and of the breadth of the 
territorial sea, has in recent years become more intense. See N. Y. Times, Nov. 14, 
1956, p. 31, col. 3, and Nov. 18, 1956, p. 13, col. 1. 

48 Final Act, Third Meeting of the Inter-American Council of Jurists, Mexico City, 
January 17-February 4, 1956, Resolution XIII, pp. 36-37; 34 Dept. of State Bulletin 
298-299 (1956). 
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The Inter-American Specialized Conference in Ciudad Trujillo in 1956 
eould not agree on whether such sea food was included in the coastal 
states’ exclusive rights.*® 

In the commentary to the International Law Commission’s draft resolu- 
tions on the continental shelf, the Commission stated that attempts to fur- 
ther define the term ‘‘natural resources’’ to make it specifically include such 
resources permanently attached to the bed of the sea or to make it include 
all marine life living in constant physical and biological relationship with 
the seabed were rejected. The Commission did not, therefore, take a stand 
in its draft as to whether the term ‘‘natural resources’’ would include 
shrimp and other such crustaceans.*® But in a new clause, added and 
adopted by the Conference, the convention now explicitly excludes from 
the domain of the coastal state organisms which are able to move other than 
‘fin constant physical contact with the sea bed or the subsoil.’’ This defini- 
tion excludes such crustaceans as shrimp, but it does give coastal states such 
as Australia the right to control oyster beds and pear! fisheries. 


IV. INNocENT PASSAGE THROUGH INTERNATIONAL STRAITS 


The Convention on the Territorial Sea adopted at the Conference con- 
tains the following crucial provision as Article 16(4) : 


There shall be no suspension of the innocent passage of foreign ships 
through straits which are used for international navigation between 
one part of the high seas and another part of the high seas or the 
territorial sea of a foreign State. 


This highly controversial provision is grounded primarily in the decision 
of the International Court of Justice in the Corfu Channel™ case. But it 
goes further than did the decision in that case. It specifically determines 
the heated controversy between Israel and the Arab states as to the right 
of Israeli shipping to pass through the Strait of Tiran to the Gulf of 
Aqaba.*? 

Discussion of the article requires a brief statement of the Corfu de- 
cision. The Corfu Strait runs for about 30 miles between the Island of 


49 Final Act, Inter-American Specialized Conference on ‘‘Conservation of Natural 
Resources: The Continental Shelf and Marine Waters,’’ Ciudad Trujillo, 1956, p. 13 
(Conference and Organization Series, No. 50, Pan American Union, 1956). 

50 See commentary to Article 68, Int. Law Commission Report (cited note 3 above) at 
42-43, 

51 Corfu Channel Case, [1949] I.C.J. Rep. 4; 43 A.J.I.L. 558 (1949). 

52 The Gulf of Aqaba is located at the northern end of the Red Sea and lies east of 
the Gulf of Suez from which it is separated by the Sinai Peninsula. The Strait of 
Tiran at the mouth of the Gulf is controlled, together with most of the shore, on the 
west by Egypt and on the east by Saudi Arabia, which owns the Island of Tiran forming 
the western boundary of the Strait. A small strip, however, including the port of 
Aqaba, on the northeast end of the Gulf is controlled by Jordan and a similar strip on 
the northwest end, including the port of Eilat, is controlled by Israel. 

The dispute between Israel and the Arab states concerned the question of whether the 
Strait and the Gulf were international waterways through which shipping to and from 
the Israeli port of Eilat could pass. See article by Selak below, p. 660. 
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Corfu and the west coasts of Greece and Albania. At points the strait is 
less than six miles wide. Both Greece and Albania claimed three-mile 
territorial seas or, where the width is less than six miles, territorial seas 
to the midline. 

In early 1946 two British cruisers were fired upon by Albanian shore 
batteries while in the Strait. In response to Albanian charges that foreign 
warships required prior consent to enter Albanian waters in the Strait, 
Britain, without such authorization, then sent a fleet of ships down the 
Channel with guns at the ready. Two of the warships struck mines, pre- 
sumably laid by Albania at a point in the Strait within Albanian waters. 
Great Britain sued Albania for damages in the World Court. The Court 
stated the law thus: 


It is, in the opinion of the Court, generally recognized and in ac- 
cordance with international custom that States in time of peace have a 
right to send their warships through straits used for international 
navigation between two parts of the high seas without the previous 
authorization of a coastal State, provided that the passage is inno- 
ot... 


The International Law Commission, in its several annual meetings, at- 
tempted to draft a provision to be adopted by the Conference which would 
as nearly as possible incorporate the Court’s decision.** Most of the 
debate centered about two points: (1) Does the duty not to suspend the 
right of innocent passage obtain in all straits connecting parts of the high 
seas, or just in straits especially important to commerce or navigation? 
(2) Did the Court’s holding, specifically, apply to the Israel-Arab contro- 
versy as to the Gulf of Aqaba? 

The opinion of the Court in the Corfu case contained statistics as to the 
amount of traffic in the Corfu Strait; it cited the ‘‘geographical situation 
[of the Strait] as connecting two parts of the high seas and the fact of its 
being used for international navigation’’;** it mentioned the Strait’s 
‘*special importance to Greece by reason of the traffic to and from the port 
of Corfu’’; °* and concluded that it ‘‘has nevertheless been a useful route 
for international maritime traffic... .’’*’ All of this lent support to the 
argument that the doctrine of the Corfu case was dependent upon the im- 
portance as a sea route of the strait involved. Thus the delegate of the 
U.S.S.R. to the International Law Commission succeeded in persuading 
the Commission, in preparing its draft, to limit the rule to ‘‘straits 
normally used for international navigation.’’ The final draft of the 
Commission provision, as presented to the Conference, contained this re- 
striction.®* 

In the negotiations of the Commission, moreover, Israel had failed to 
obtain a draft which would clearly recognize her right to use the Strait 


58 Corfu Channel Case, [1949] I.C.J. Rep. 28. 
54 See commentary to Article 17, Int. Law Commission Report (cited above) at 19-20. 
55 Corfu Channel Case, loc. cit. 28. 56 Ibid. 29. 

57 Ibid. 28. 

58 Int. Law Commission Report (cited above), Art. 17(4) at 6. 


1958] GENEVA CONFERENCE ON LAW OF THE SEA 623 


of Tiran for her commercial shipping. It was the sense of the Commission, 
as stated by the delegate of the U.S.S.R., that ‘‘the question sounded far 
more like a case for the International Court of Justice than a matter on 
which the Commission should enunciate a general rule.’’ 

The Geneva Conference went beyond the Commission’s draft, and 
adopted the provision set out above. The word ‘‘normally’’ in the Com- 
mission’s phrase ‘‘normally used for international navigation’’ was 
dropped, thus making the rule one of much more general application, and 
avoiding arguments as to the amount of traffic using the strait in each 
particular case. Although the Conference, in this sense, created a new 
rule, and a more liberal rule than that stated by the Court in the Corfu 
Channel case, the advance made by the Conference was in the direction 
of the freedom of the sea. 

Again, the Conference, by providing that the right obtained not only 
in straits linking ‘‘one part of the high seas and another part of the high 
seas’’ but also between ‘‘one part of the high seas and . . . the territorial 
sea of a foreign state,’’ adopted a rule which clearly applied to the Israeli- 
Arab controversy. The result reached was in accord with the general 
position of the United States, as announced by Secretary of State Dulles in 
an aide-mémoire to Israeli Ambassador Abba Eban, dated February 11, 
1957,°° which recited: 

With respect to (2) the Gulf of Aqaba and access thereto—the United 
States believes that the Gulf comprehends international waters and 
that no nation has the right to prevent free and innocent passage in 
the Gulf and through the Straits giving access thereto. 
The Geneva Conference thus, in a politically charged area, achieved agree- 
ment sufficient to write a new and beneficent rule into international law. 


V. Tue Contiguous ZoNE 


It has long been recognized that enforcement of certain laws of domestic 
concern to a coastal state is impossible unless that state can supervise the 
enforcement of these laws on portions of the high seas adjacent to it. 
Efficient customs control is impossible if smugglers can hover, safe from 
the jurisdiction of the coastal state, just over three miles outside it. The 
United States, since 1790," has claimed its right to enforce anti-smuggling 
measures within twelve miles of its shores. Many other coastal nations 
have claimed similar jurisdiction beyond the three miles.® 

The debates in the International Law Commission sessions showed no 
opposition in principle to the creation of a contiguous zone, twelve miles 
in breadth, in which a state might protect not only its customs laws, but 
fiscal and sanitary interests as well.** Of course, it was understood that 


59 Doc. A/CN. 4/Ser. A/1956, p. 203; 1 Yearbook of the International Law Commis- 
sion 203 (1956). 
69 36 Dept. of State Bulletin 393 (1957). 
$1 Act of Aug. 4, 1790, Secs. 11-14, 1 Stat. 156-158. 
62 See commentary to Article 66, Int. Law Commission Report, cited above. 
$3 Ibid. 
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the powers to be given the coastal state in this area were to be limited to the 
protection of the interests cited, and were not to include sovereignty over 
the zone involved, or to alter the character of that zone as part of the 
high seas. 

An attempt had been made, in the Hague Conference of 1930, to adopt 
a regime for the establishment of such a contiguous zone. The attempt 
was defeated predominantly because of the reluctance of Great Britain, 
which for the past 100 years has sought to restrict the rights of coastal 
states to enforce anti-smuggling measures beyond the territorial sea. 
The British attitude led to a compromise in the rule established at Geneva. 
The provision as adopted reads in part: 


ARTICLE 24 


1. In a zone of the high seas contiguous to its territorial sea, the 
coastal State may exercise the control necessary to: 
(a) Prevent infringement of its customs, fiscal, immigration or 
sanitary regulations within its territory or territorial sea; 
(b) Punish infringement of the above regulations committed 
within its territory or territorial sea. 
2. The contiguous zone may not extend beyond twelve miles from 
the baseline from which the breadth of the territorial sea is measured. 


It will be noted, first, that the power given to the coastal state within 
its contiguous zone is one to prevent and punish infringement. The report 
of the Commission clearly shows that it was intended that the coastal state 
might exercise in the contiguous zone the control necessary to punish 
violations which occur within the territorial sea.** Thus, hot pursuit of a 
vessel which has committed an offense within the territorial sea may com- 
mence even though the vessel is first sighted, not within the territorial sea, 
but within the contiguous zone. 

On the other hand, under subsection (a) of paragraph 1, it would seem 
that the coastal state might adopt laws prohibiting activity in the con- 
tiguous zone the effect of which involved an infringement of the cited 
interests within the territorial sea or the territory of the state. It would 
seem dubious, however, from the language of subsection (b), that the coastal 
state could punish infractions of rules so adopted. The United States 
would have preferred a stronger provision giving the coastal state the 
power to punish activities within the contiguous zone which had deleterious 
effects in the territory or territorial sea, even though the offending vessel 
had never entered the territorial sea. But the present provision is a step 
forward. By adopting it, the Geneva Conference succeeded where prior 
conferences had failed. It may be hoped that practice under the present 
provision will encourage the adoption of a stronger provision at a later 
time. 


64 Jesse S. Reeves, ‘‘ The Codification of the Law of Territorial Waters,’’ 24 A.J.I.L. 
486, 494 (1930). 

65 See commentary (2) (a) to Article 47, Int. Law Commission Report (cited above) 
at 30-31. 
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There has been recent commentary to the effect that the adoption of a 
contiguous zone, as another concept in the law of the sea, standing beside 
that of inland waters, the territorial sea, and the continental shelf, creates 
a series of highly conceptual and artificial divisions of the sea.** There 
seems little chance, however, of confusion between the powers of a coastal 
state in its territorial sea and in its contiguous zone. The latter serves ex- 
tremely restricted purposes and remains part of the high seas. It is safer 
to create a new zone as the area in which special powers are exercised than 
to risk confusion between that area and the territorial sea, which is not 
part of the high seas. Such confusion could mask a covert extension of 
the territorial sea. In the present state of international law, precision of 
application is to be encouraged even at the cost of conceptual multiplicity. 


VI. FIsHERIES AND CONSERVATION 


One of the most striking accomplishments of the Geneva Conference 
is its adoption of a comprehensive code regulating the conservation of the 
natural resources of the sea. Although for some time it has been recog- 
nized that essential conservation measures were doomed unless undertaken 
on the basis of international co-operation, the present Convention on Fish- 
ing and Conservation is the first comprehensive international legislation, 
complete with arbitral procedures, on the subject. 

Article 1 of the Convention recognizes the broad general right of all 
states to fish the high seas, subject to individual treaties and the provisions 
of the present Convention. Paragraph 2 of Article 1 imposes on all states 
a positive duty 

to adept, or to co-operate with other States in adopting, such measures 
for tr -ir respective nationals as may be necessary for the conservation 
of the living resources of the high seas. 


Article 2 significantly defines conservation as 


the aggregate of the measures rendering possible the optimum sus- 
tainable yield from those resources so as to secure a maximum supply 
of food and other marine products. 


Since conservation is defined in terms of a total maximum yield, a con- 
servation program designed to secure a larger supply of food for a par- 
ticular state at the cost of a decreased total yield would not satisfy the 
duty imposed by Article 1. 

The remaining articles of the Convention impose specific duties of co- 
operation in a variety of cases. Where only one state fishes a particular 
stock of fish in an area of the high seas, that state must take measures 
necessary for conservation.** Where two or more states are so engaged in 
the same area, they must, at the request of one of them, agree upon a pro- 
gram.* If, once such a program has been adopted, further states begin 


6° McDougal and Burke, ‘‘Crisis in the Law of the Sea: Community Perspectives 
versus National Egoism,’’ 67 Yale L.J. 539 (1958). 

7 Convention on Fishing and Conservation of the Living Resources of the High Seas, 
Art. 3. 68 Ibid. Art. 4, par. 1. 
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to fish the area, these states must accept the measures in force or reach an 
agreement to adopt new measures.*® In all these cases, where agreement 
eannot be reached within a specified time, arbitration procedures may be 
invoked upon application of any party concerned.” 

Coastal states under this Convention occupy a special status as to the 
seas adjacent to them. They are entitled to participate in any system 
of research and regulation for conservation purposes, even though their 
nationals do not carry on fishing in the subject area.“ The coastal state 
may demand that the states fishing near its shores agree upon conserva- 
tion measures and, unless these measures are in accord with the coastal 
state’s system, may require agreement therewith or arbitration.” 

If negotiations have not, within six months, led to adoption of conserva- 
tion principles, the coastal state may unilaterally adopt such measures, 
provided that it can show urgent need, based on scientific findings, for 
immediate conservation, and that the measures so adopted do not dis- 
eriminate against foreign fishermen.’* A program unilaterally adopted 
which satisfies these requirements may enter into force while negotiation 
continues or arbitration is undertaken.** In the latter case, however, 
the arbitral tribunal may suspend the unilateral system pendente lite, if 
it is not satisfied as to its urgency.*® 

States which do not fish a particular area, but, for some reason, have 
a special interest in conservation of that area, may ask the states which 
do fish there to adopt a program, or take such states to arbitration.”® 

Article 9 of the Convention establishes an arbitration procedure by a 
special arbitral commission of five members. Failing agreement by the 
interested parties as to the composition of the tribunal, the Secretary 
General of the United Nations is to choose one ‘‘from amongst well-qualified 
persons being nationals of States not involved in the dispute and specializ- 
ing in legal, administrative or scientific questions relating to fisheries, 
depending upon the nature of the dispute to be settled.’’"’ Any party 
may have one of its nationals present at and participating in the de- 
terminations of the Commission, but without vote.** 

The Convention is a significant step forward. The fact that strict and 
compulsory arbitration procedures were adopted is a remarkable accom- 
plishment in an area of intense economic concern to many nations. 

The United States would have preferred that the Convention include a 
provision establishing the doctrine of ‘‘abstention’’ as a rule of interna- 
tional law.‘® That doctrine is to the effect that where a nation or nations 
have invested time and capital in the development of a fishery in a par- 
ticular stock of fish, or area of the sea, nations which have not formerly 
fished that stock, or have not contributed to the development of the area, 


69 Ibid. Art. 5, par. 1. 70 Ibid. Art. 4, par. 2, Art. 5, par. 2. 
71 Ibid. Art. 6, pars. 1-2. 72 Ibid. Art. 6, pars. 3-5. 

78 Ibid. Art. 7, pars. 1-2. 74 Ibid. Art. 7, par. 4. 

75 Ibid. Art. 10, par. 2. 76 Ibid. Art. 8. 

77 Ibid. Art. 9, par. 2. 78 Ibid. Art. 9, par. 3. 


79 Edward W. Allen, ‘‘Geneva ‘Law of Sea’ Conference Described,’’ Marine Digest. 
June 14, 1958. 
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should abstain from fishing there in the future. The doctrine is one of 
conservation and of equity. It was promulgated and explained at the 
Conference by the United States and other nations in the sincere belief 
that its adoption would be in furtherance of the mutual goal of conserva- 
tion. 

Nevertheless, it is a difficult concept to grasp for nations whose economy 
is only beginning to mature. Unfortunately the principle did not secure 
the necessary two-thirds vote. However, the discussion of the principle 
at the Conference had great educational value, and several states which 
did not vote for it suggested a recognition of its merits. 

At the conclusion of the Conference the author, as Chairman of the 
American Delegation, made the following statement: 


The Delegation regrets nevertheless that the resolution regarding the 
abstention procedure did not receive the two-thirds majority required 
for its adoption by the Conference. The United States government 
considers that this procedure is an essential measure to protect and 
conserve the living resources of the sea. Experience demonstrates that 
in certain situations it is the only factor which will encourage states 
to expend the time, effort and money on research and management, and 
to impose the restraints on their fishermen that are required to restore 
and maintain the productivity of a stock of fish. 

For these reasons the United States will continue to pursue the 
objective of the general acceptance of the procedure of abstention, 
and will enter into agreements with interested states which will in- 
corporate this sound conservation measure.*°® 


VII. MisceLLaNgous ACCOMPLISHMENTS 


The Conference adopted four conventions, each of which constitutes 
a general code of law. In addition, a series of resolutions on such subjects 
as nuclear tests,*? pollution of the high seas by radio-active materials,*? 
conservation conventions,® coastal fisheries,** and historic waters ** was 
adopted. A variety of undesirable Russian proposals, among them a rule 
banning nuclear tests on the high seas—the adoption of which would 
have prevented the tests recently conducted at Eniwetok, and negotiations 
on that subject now going on in Geneva—were defeated. 

It is impossible here to discuss every provision contained in this body of 
law, but one or two other results of the Conference should be mentioned. 
For example, restrictions were placed one the right of a coastal state to 
make the waters of a bay more than 24 miles wide into internal waters, 
which are closed to shipping of foreign nationals.** 


8° Cf. Doc. US/CLS/POS/49/Annex. 81 U.N. Doe. A/Conf. 13/L. 56 at 2 (1958). 
82 Ibid. 3. 83 Ibid. 4 
84 Ibid. 7. 85 Ibid. 8. 


66 Convention on the Territorial Sea and the Contiguous Zone, Art. 7, par. 4. 
Prior to the rule adopted by the Conference there was a multiplicity of views as to the 
maximum width of the mouth of a bay which could be considered territorial. These 
varied from 6 to 10 miles, to 50 miles in the case of the Canadian claim over Hudson 
Bay, up to 115 miles in the case of the recently asserted Soviet claim over Peter the 
Great Bay. 1 Oppenheim-Lauterpacht, International Law 505-506 (8th ed., 1955) 
and 37 Dept. of State Bulletin 388 (1957). In the recent Fisheries Case, involving 
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Further, one of the objects of the Soviets at the Conference was to obtain 
for landlocked countries, of which there are 14, an absolute right of 
transit across the territory of a coastal state, including free access to its 
ports and duty-free entries of goods in much the same manner as ships 
of other nations have the right of innocent passage in a coastal state’s 
territorial sea in time of peace. If this had been granted and a land- 
locked country should, for example, adopt an ideology hostile to the 
coastal state, the power of the coastal state to terminate the right of transit 
might be called into question under international law. 

But the Conference did not adopt the Soviet resolution. In Article 3 
of the Convention on the High Seas it is provided merely that a state 
situated between the sea and a state having no seacoast need only grant 
such a right of transit and of equal treatment in ports by common agree- 
ment with the landlocked country, on a basis of reciprocity, and in con- 
formity with existing international conventions. The recent agreement 
between Afghanistan and Pakistan, reported in the New York Times on 
July 13, 1958 (p. 33, col. 1), is a good example of such an agreement. 


VIII. Conc.Lusion 


The Conference on the Law of the Sea in Geneva in 1958 was the first 
world-wide conference on the subject held since 1930. World War II had 
intervened. Colonialism was ending. New states were being created 
Nationalism was on the increase. In nine weeks it is difficult to settle 
the accumulated problems of a generation. As an older maritime nation 
we must not be too critical of the newer nations. These nations were 
educated at Geneva to many of the problems involved, and there is good 
reason for hope of eventual agreement. 

For ourselves, we must in a sympathetic manner re-examine our relations 
with Canada along the lines suggested by President Eisenhower in his 
recent speech to the Canadian Parliament,*’ as well as with Mexico and the 
Latin American countries. We must examine the problems of the South- 
east Asian nations with Japan and the problems of the newly created 
nations with their former masters. 

Something was accomplished. We learned much and can learn more. 
It is fair to say, too, that we imparted something—something about our 
sincere desire for agreement, our willingness to compromise, and our 
warm concern with the problems of the smaller and younger countries 
of the world. We listened with respect. 

With patience, humility and understanding we have contributed some- 
thing, and with other nations’ help can contribute much more, to an 
eventual solution. 


a dispute between England and Norway, the International Court of Justice refused to 
find that any rule as to the width of such bays had acquired the status of international 
law, ‘‘although the 10-mile rule has been adopted by certain States both in their 
national law and in their treaties and conventions, and although certain arbitra] de 
cisions have applied it as between themselves.’’ Fisheries Case, [1951] I.C.J. Rep. 131. 
Under par. 6 of Art. 4, the exception for so-called ‘‘historic’’ bays is preserved. 
87 N. Y. Times, July 10, 1958, p. 1. 


CONFERENCE ON THE LAW OF THE SEA: CONVENTION 
ON THE CONTINENTAL SHELF 


By Marsorre M. WHITEMAN 


Assistant Legal Adviser, Department of State * 


The United Nations Conference on the Law of the Sea met at Geneva, 
Switzerland, from February 24 to April 27, 1958, with representatives of 
86 countries present. The Conference, it will be recalled, was convoked 
by the Secretary General of the United Nations pursuant to Resolution 
1105 (XI) adopted by the General Assembly on February 21, 1957.2. By 
the Resolution it was stated that the General Assembly 


Decides, in accordance with the recommendation contained in para- 
graph 28 of the report of the International Law Commission covering 
the work of its eighth session, that an international conference of 
plenipotentiaries should be convoked to examine the law of the sea, 
taking account not only of the legal but also of the technical, biological, 
economic and political aspects of the problem, and to embody the 
results of its work in one or more international conventions or such 
other instruments as it may deem appropriate.® 


The General Assembly referred to the Conference the Report of the Inter- 
national Law Commission covering the work of its Eighth Session, 1956,* 


* This article is written in an unofficial capacity. 

1 Final Act of the United Nations Conference on the Law of the Sea (Geneva, Febru- 
ary 24-April 27, 1958), A/CONF.13/L.58. The session of April 27 continued through 
the early morning of April 28, with signature taking place on April 29. 

2 General Assembly, 11th Sess., Official Records, Supp. No. 17 (A/3572). 

8 Ibid., par. 2. The General Assembly also recommended that the Conference should 
study ‘‘the question of free access to the sea of land-locked countries, as established 
by international practice or treaties.’’ (Ibid., par. 3.) 

*General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159); 51 A.J.LL. 
154 (1957). 

In 1951, at its 3rd Session, the International Law Commission (hereafter referred 
to as ILC) adopted draft articles on the Continental Shelf, with Commentary (ILC 
Report, 3rd Sess., 1951, General Assembly, 6th Sess., Official Records, Supp. No. 9 
(A/1858), pp. 17-19, 45 A.J.LL. Supp. 103 at 139 (1951)). ‘‘Comments by govern- 
ments on the draft articles on the continental shelf and related subjects prepared by the 
International Law Commission at its third session in 1951’’ are published in Annex II, 
ILC Report, 5th Sess., 1953, General Assembly, 8th Sess., Official Records, Supp. No. 9 
(A/2456), beginning at p. 42. 

The ‘‘Draft articles on the continental shelf,’’ with Commentary, constituting the 
second draft on the subject by the ILC, is contained in the ILC Report, 5th Sess., 1953, 
ibid., beginning at p. 12; see also 48 A.J.I.L. Supp. 27 (1954). 

In 1956, at its 8th Session, the Commission re-examined its previous draft of articles 
on the continental shelf ‘‘in the context of the other sections of the rules of the law 
of the sea.” A draft was approved by the ILC at that Session, with Commentary, which 
was submitted to the General Assembly (at its 11th Session) as Section III, ‘‘Conti- 
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treating the ‘‘Law of the Sea,’’ as the ‘‘basis for its consideration of the 
various problems involved in the development and codification of the law 
of the sea.’’® 

The Conference was ably presided over by His Royal Highness Prince 
Wan Waithayakon of Thailand as President of the Conference. In ad 
dition to the General Committee, the Drafting Committee, and the Cre- 


nental Shelf,’’ Part II, ‘‘High Seas,’’ of the ‘‘Law of the Sea.’’ (ILC Report, 8th 
Sess., 1956, General Assembly, 11th Sess., Official Records, Supp. No. 9 (A/3159), pp 
11-12, 40-45.) It was this draft prepared by the ILC that was the basis of discussion 
of the Geneva Conference on the Law of the Sea. 

By Res. 1105 (XI) of Feb. 21, 1957, the General Assembly requested the U.N. Secre 
tary General to prepare or arrange for the preparation of working documents of a 
legal, technical, scientific or economic nature in order to facilitate the work of the 
Conference (General Assembly, 11th Sess., Official Records, Supp. No. 17 (A/3572), 
par. 7(c)). Documentation supplied included: ‘‘ Scientific Considerations Relating to 
the Continental Shelf,’?’ memorandum by Secretariat of U.N. Educational, Scientific and 
Cultural Organization (A/CONF.13/2 and ibid./Add.1); ‘‘The law of the air and the 
articles concerning the law of the sea adopted by the International Law Commission at 
its eighth session,’’ by E. Pépin, Director of the Institute of International Air Law, 
McGill University (A/CONF.13/4) ; ‘‘Comments by Governments on the Articles con 
cerning the Law of the Sea Prepared by the International Law Commission at its 
Eighth Session’? (A/CONF.13/5 and ibid./Corr. 1, ibid./Add.1 and ibid./Corr.1, ibid./ 
Add.2-4) ; ‘‘Memorandum on pollution of the sea by oil,’’ by U.N. Secretariat (A/ 
CONF.13/8) ; ‘‘Technical Particulars Concerning the Methods of Fishing Conducted by 
Means of Equipment Embedded in the Floor of the Sea,’’ by Secretariat of the U.N. Food 
and Agriculture Organization (A/CONF.13/12) ; ‘‘ Examination of Living Resources As 
sociated with the Sea Bed of the Continental Shelf with regard to the Nature and Degree 
of their Physical and Biological Association with Such Sea Bed,’’ by Secretariat of the 
U.N. Food and Agriculture Organization (A/CONF.13/13) ; ‘‘ Bibliographical Guide to 
the Law of the Sea,’’ prepared by the U.N. Secretariat (A/CONF.13/17) ; ‘‘ Verbatim 
record of the debate in the Sixth Committee of the General Assembly, at its eleventh 
session, relating to agenda item 53 (a)’’ (A/CONF.13/19); ‘‘Report of the Secre 
tary-General on the Preparation of the Conference’’ (A/CONF.13/20); ‘‘ Reference 
guide to resolutions and records concerning the law of the sea adopted by world-wide 
or regional international conferences and meetings’’ by the U.N. Secretariat (A/CONF. 
13/21, ibid./Corr. 1), and ibid./Add.1) ; ‘‘Guide to decisions of international tribunals 
relating to the law of the sea’’ by the U.N. Secretariat (A/CONF.13/22 and ibid./Corr. 
1); ‘‘List in chronological order of international agreements relating to fisheries and 
other questions affecting the utilization and conservation of the resources of the sea’’ 
by the U.N. Secretariat (A/CONF.13/23); ‘‘Information submitted by Governments 
regarding laws, decrees and regulations for the prevention of pollution of the seas’’ 
(A/CONF.13/24) ; ‘‘Recent Developments in the Technology of Exploiting the Mineral 
Resources of the Continental Shelf,’’ by Dr. M. W. Mouton (A/CONF.13/25); ‘‘The 
Breadth of the Safety Zone for Installations Necessary for the Exploration and 
Exploitation of the Natural Resources of the Continental Shelf,’’ by Dr. M. W. 
Mouton (A/CONF. 13/26); ‘‘Resolutions by and Communication from the Inter- 
national Council of Scientific Unions concerning Part II, Section III of the Articles con- 
cerning the Law of the Sea (Continental Shelf),’’ transmitted by the U.N. Educa 
tional, Scientific and Cultural Organization (A/CONF.13/28) ; ‘‘Table of References to 
Comments by Governments on the Articles concerning the law of the sea adopted by the 
International Law Commission at its successive sessions and to the relevant statements 
in the Sixth Committee at the eleventh and previous sessions of the General Assembly’’ 
by the U.N. Secretariat (A/CONF.13/30 and ibid./Corr.1). 

5General Assembly, 11th Sess., Official Records, Supp. No. 17 (A/3572), par. 9. 
The relevant verbatim records of the General Assembly were also referred to the 
Conference for consideration in conjunction with the Commission’s Report. Ibid. 
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dentials Committee, five committees of the Conference were established, to 
the fourth of which the subject of the ‘‘Continental Shelf’’ was as- 
signed. Committee IV was extremely fortunate in its selection of Mr. 
A. B. Perera of Ceylon as Chairman,’ Mr. R. A. Quarshie of Ghana as 
Vice Chairman, and Mr. L. Diaz Gonzalez of Venezuela as Rapporteur.® 
The Secretary of Committee IV was Dr. Derek W. Bowett, Legal Officer, 
Codification Division, Office of Legal Affairs, U.N. Secretariat. 

The Fourth Committee, having considered the report of the General 
Committee of the Conference as adopted by the Conference, decided on 
March 3, at its Third Meeting, to begin its work by a ‘‘brief general dis- 
eussion’’ on the articles referred to it. Ten of its forty-two meetings *° 
were devoted to a general debate on the subject of the continental shelf. 

It is difficult to say whether the time spent in general discussion ap- 
preciably furthered the work. True, a certain amount of general discus- 
sion in Plenary was avoided. At the same time, the procedure recom- 
mended by the General Committee and adopted by each of the five com- 
mittees shortened the time otherwise at the disposal of the respective com- 
mittees for article-by-article consideration of the drafts prepared by the 
International Law Commission. In the general discussion, speakers freely 
discussed any aspect of the matter they desired, so that there was a lack 
of continuity in the discussion, save that it related to some or several as- 


pects of the continental shelf.™ 
The statement of the representative of the United States ** in Committee 


6 The Rules of Procedure (A/CONF.13/35), adopted by the Conference in Plenary on 
Feb. 24, 1958 (A/CONF.13/SR.1, p. 8), established in Rule 47 that the Fourth Com- 
mittee should be a main committee of the Conference and that this committee should 
consider those articles concerning the law of the sea which dealt with the continental 
shelf. Those articles of the 1956 ILC draft were Arts. 67-73 inclusive. 

* A/CONF. 13/C.4/SR.1, p. 2. All references to Summary Records (SR) herein are to 
the Provisional Summary Records. 

8 A/CONF.13/C.4/SR. 2, p. 2. 

A/CONF.13/L.2; A/CONF. 13/C.4/SR.3, p. 2. 

10The Report of the Fourth Committee, April 19, 1958, states that ‘‘The Committee 
held 41 meetings during the course of the Conference.’’ (A/CONF.13/L.12.) The 
draft of the Report of the Fourth Committee (A/CONF.13/C.4/L.67) was adopted on 
April 18, 1958, at the 42nd Meeting of Committee IV (A/CONF.13/C.4/SR.42). 

11 The idea of ‘‘internationalization’’ of the shelf found slight support. The German 
Federal Republic proposed ‘‘self-executing rules governing the exploration and exploita- 
tion of the subsoil of the sea’’ in favor of the international community (A/CONF.13/ 
C.4/L.1; A/CONF.13/C.4/SR.6, pp. 2-3). The representative of Monaco seemed to 
favor internationalization and suggested establishment of an international office of the 
sea, set up in conformity with Arts. 55 and 59 of the Charter of the United Nations (A/ 
CONF.13/C.4/SR.9, p. 12). The representative of Japan pointed to the ‘‘ generally 
recognized’’ need to exploit the resources of the continental shelf for the benefit of 
mankind, and stated that Japan could not admit that it was necessary to vest a mo- 
nopoly of rights in the coastal state (ibid., p. 2). 

12The spokesman of the U. 8. Delegation in Committee IV was Miss Marjorie M. 
Whiteman, Assistant Legal Adviser, Department of State. U. S. Advisers on Com- 
mittee IV were: Mr. Paul Averitt, Geological Survey, Department of Interior; Mr. 
Warren E. Baker, General Counsel, Federal Communications Commission; Captain 
Rafael C. Benitez, U.S.N., Office of the Secretary of Defense; Mr. William R. Neblett, 
Executive Director, National Shrimp Congress, Tallahassee, Florida; Dr. G. Etzel 
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1V made in the course of the general discussion dealt with United States 
policy as to the continental shelf enunciated in the Truman Proclamation 
of 1945 and in the ‘‘Outer Continental Shelf Lands Act’’ of 1947, the 
former reciting that ‘‘The character as high seas of the waters above the 
continental shelf’’ was ‘‘in no way thus affected’’ by the Proclamation," 
and the latter reciting, in Section 3(b), that 


This Act shall be construed in such manner that the character as high 
seas of the waters above the outer Continental Shelf and the right 
to navigation and fishing therein shall not be affected.** 


After commenting on various phases of the International Law Commission 
(ILC) Draft Articles on the Continental Shelf, the U. S. representative 
took the opportunity to point out that 


Of all the subjects included within the scope of the seventy-three 
articles of the draft prepared by the International Law Commission, 
none—as a group—treat of more recent concepts than those pertaining 
to the continental shelf. Prior to very recent years, the legal status of 
the continental shelf, outside the recognized territorial seas was, in con- 
siderable measure, undefined. But the progress of events now re- 
quires an expansion of international law in this area. 

Much of the work of Committee IV lies in the realm of the ‘‘ progres- 
sive development of international law,’’ envisaged in Article 13 (a) 
of the Charter of the United Nations, and in Article 15 of the Statute 
of the International Law Commission. At the same time consideration 
must be given to such international law as may now exist in connec- 
tion with the subject matter to be dealt with, as for example existing 
international law with respect to the freedom of the seas. 


At the same time, the U. S. representative on Committee IV gave assurance 
that the United States Delegation was prepared to work in a joint effort 
to achieve a satisfactory document with respect to the continental shelf.’ 

Committee IV began its article-by-article consideration of Articles 67- 
73 of the ILC draft at its 13th Meeting, March 20, 1958, and in the course 
of that meeting and twenty-nine subsequent meetings approved draft 
articles on the continental shelf,’* adopted by the Conference in Plenary 
in convention form.’ 


Pearcy, Geographer, Department of State; Dr. Oscar E. Sette, Fish and Wildlife Service, 
Department of Interior; Mr. William M. Terry, Fish and Wildlife Service, Depart 
ment of Interior; and Mr. Marten H. A. van Heuven, Office of the Legal Adviser, De 
partment of State. 

For membership of the U. S. Delegation see A/CONF.13/L.6. Mr. Arthur H. Dean 
of New York was Chairman of the Delegation. Mr. William Sanders, Special As- 
sistant to the Under Secretary of State, was Vice Chairman. 

18 President Truman’s Proclamation, Sept. 28, 1945, No. 2667, 59 Stat., Pt. 2, p. 884, 
3 CFR, 1943-1948 Comp., p. 67; and White House Press Release, Sept. 28, 1945, 13 Dept. 
of State Bulletin 484-485 (1945); 40 A.J.I.L. Supp. 45 (1946). 

14 Outer Continental Shelf Lands Act, approved Aug. 7, 1953, 67 Stat. 462 (P. L. 
212); 48 A.J.I.L. Supp. 110 (1954). 

15 March 14, 1958, A/CONF.13/C.4/SR.10, pp. 4-5; US/PR 6, March 14, 1958. 

16 Report of the Fourth Committee, A/CONF. 13/L. 12. 

17 Final text of Convention on the Continental Shelf adopted by the Conference, 
Final Act, A/CONF.13/L.58 ; ibid./L.55, printed below, p. 858. 
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ARTICLE 1 
(based on Article 67, ILC draft) 


The text of the article containing the definition of the continental shelf 
is set forth in Article 1 of the Convention. It reads: 


For the purposes of these articles, the term ‘‘continental shelf’’ is 
used as referring (a) to the seabed and subsoil of the submarine areas 
adjacent to the coast but outside the area of the territorial sea, to a 
depth of 200 metres or, beyond that limit, to where the depth of the 
superjacent waters admits of the exploitation of the natural resources 
of the said areas; (b) to the seabed and subsoil of similar submarine 
areas adjacent to the coasts of islands.** 


The 1951 draft of the ILC had defined the continental shelf as follows: 


As here used, the term ‘‘continental shelf’’ refers to the sea-bed 
and subsoil of the submarine areas contiguous to the coast, but outside 
the area of territorial waters, where the depth of the superjacent 
waters admits of the exploitation of the natural resources of the sea- 
bed and subsoil.’® 


The corresponding article of the 1953 draft of the ILC read: 


As used in these articles, the term ‘‘continental shelf’’ refers to 
the sea-bed and subsoil of the submarine areas contiguous to the 
coast, but outside the area of the territorial sea, to a depth of two 
hundred metres.?° 


The 1956 draft of the ILC, on which the Geneva draft is based to a 
considerable extent, read: 


For the purposes of these articles, the term ‘‘continental shelf’’ is 
used as referring to the seabed and subsoil of the submarine areas 
adjacent to the coast but outside the area of the territorial sea, to a 
depth of 200 metres (approximately 100 fathoms) or, beyond that 
limit, to where the depth of the superjacent waters admits of the ex- 
ploitation of the natural resources of the said areas.”* 


18 Ibid., p. 1. 

19 ILC Report, 3rd Sess., 1951, General Assembly, 6th Sess., Official Records, Supp. 
No. 9 (A/1858), p. 17. The United States in its comment on the 1951 draft of the 
ILC did not comment specifically upon this article. Speaking generally, it merely 
stated: ‘‘the Government of the United States is in general agreement with the prin- 
ciples which appear to inspire the draft articles of part I, Continental Shelf.’’ (Printed 
in ILC Report, 5th Sess., 1953, Annex II, General Assembly, 8th Sess., Official Records, 
No. 9 (A/2456), pp. 42, 70-71.) 

20 Ibid., p. 12. In its comment on the ILC 1953 draft on the Law of the Sea, the 
United States did not comment specifically on this article. 

21 ILC Report, 8th Sess., 1956, loc. cit., p. 41. 

It is to be borne in mind that meanwhile the Resolution of Ciudad Trujillo set forth 
for consideration by the American States the following conclusion: 


“1. The sea-bed and subsoil of the continental shelf, continental and insular terrace, or 
other submarine areas, adjacent to the coastal state, outside the area of the territorial 
sea, and to a depth of 200 metres or, beyond that limit, to where the depth of the 
Superjacent waters admits of the exploitation of the natural resources of the sea-bed 
and subsoil, appertain exclusively to that state and are subject to its jurisdiction and 
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There were numerous proposals to change or amend the draft of this 
article as it came from the ILC. In spite, however, of considerable dis- 
satisfaction voiced in Committee IV with the ILC draft, the only proposal 
obtaining a majority vote in Committee IV was a proposal by the Philip- 
pines to add a second paragraph to the ILC text to read: 


All references in these articles to ‘‘continental shelf’’ shall be under- 
stood to apply also to similar submarine areas adjacent to and sur- 
rounding the coasts of islands.** 


Proposals defeated would have substituted the following criteria: 550 
meters but not over 100 miles from the outer limit of the territorial sea, 
proposed by Yugoslavia; ** deletion of depth-of-exploitability test, proposed 
by France and Lebanon; ** 550-meters test only, proposed by India; * 
shelf edge or 200 meters, Canadian proposal embraced by Germany; * 
shelf edge or 550 meters, proposed by Canada;** shelf and slope (conti- 
nental terrace), proposed by Panama;** and exploitability test only, pro- 
posed by Korea.?® 

The ILC text, as amended, was approved in Committee IV by a vote of 
51 (U. 8.) in favor, 9 votes against, with 10 abstentions.*® The United 
States supported the ILC text as drafted ** and voted in favor of the 
Philippine proposal. 


eontrol.’’ (Resolution I, Final Act, Inter-American Specialized Conference on ‘‘Con- 
servation of Natural Resources: The Continental Shelf and Marine Waters,’’ signed 
March 28, 1956, p. 13.) 

This text had its origin in a proposal of the Dominican Republic, which without di 
rectly defining the continental shelf, would have given control over its soil and subsoil 
‘up to a limit in which these operations (exploration and development) can be ef- 
ficiently and effectively extended.’’ 

22 A/CONF. 13/C.4/L.26. This proposal was approved by a vote of 31 (U. 8S.) in 
favor; 10 against; and 25 abstentions. A/CONF.13/C.4/SR. 19 (March 25, 1958), p. 4. 

The Committee decided to consider all proposals as amendments to the ILC text, and 
accordingly the amendments were voted upon prior to any vote upon the ILC text. 

28 A/CONF.13/C.4/L.12; A/CONF.13/C.4/SR. 19, p. 2 [‘‘200 metres’’ replaced by 
**550 metres’’]. 

24 A/CONF.13/C.4/L.7; A/CONF.13/C.4/1.8. 

25 A/CONF.13/C.4/L.29/Rev. 1. 

26 A/CONF.13/C.4/L.30; A/CONF. 13/C.4/SR.19, p. 3. 

27 A/CONF.13/C.4/L.30; A/CONF.13/C.4/SR. 19, pp. 2, 3 [‘‘200 metres’’ replaced by 
**550 meters’’]. 

28 A/CONF.13/C.4/L.4. 29 A/CONF.13/C.4/L.11. 

80 A/CONF.13/C.4/SR.19 (March 25, 1958), pp. 4-5. 

The text as adopted was subsequently referred to a Drafting Group established by 
Committee IV, as were other articles subsequently adopted by the Committee. The 
Drafting Group was comprised of members of the Bureau and the following six repre- 
sentatives on Committee IV: Miss Whiteman (United States of America), Mr. Molodt- 
sov (Union of Soviet Socialist Republics), Mr. Patey (France), Mr. Wershof (Canada), 
Mr. Barros (Chile), and Mr. Jhirad (India). Mr. Perera chaired the group. In ad- 
dition to the Chairman, other members of the Bureau were: the Vice Chairman, the 
Rapporteur, and the Secretary. 

31 A/CONF.13/C.4/SR. 16 (March 21, 1958), p. 7. 
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ARTICLE 2 
(based on Article 68, ILC draft) 
Article 2 of the Convention reads: 


1. The coastal State exercises over the continental shelf sovereign 
rights for the purpose of exploring it and exploiting its natural re- 
sources. 

2. The rights referred to in paragraph 1 of this article are exclusive 
in the sense that if the coastal State does not explore the continental 
shelf or exploit its natural resources, no one may undertake these 
activities, or make a claim to the continental shelf, without the ex- 
press consent of the coastal State. 

3. The rights of the coastal State over the continental shelf do not 
depend on occupation, effective or notional, or on any express procla- 
mation. 

4. The natural resources referred to in these articles consist of the 
mineral and other non-living resources of the sea-bed and subsoil to- 
gether with living organisms belonging to sedentary species, that is 
to say, organisms which, at the harvestable stage, either are immobile 
on or under the sea-bed or are unable to move except in constant 
physical contact with the sea-bed or the subsoil.** 


Article 2 of the 1951 draft of the ILC read: 


The continental shelf is subject to the exercise by the coastal State 
of control and jurisdiction for the purpose of exploring it and ex- 
ploiting its natural resources.** 


The 1953 draft of the comparable article (Article 68) of the ILC draft 
read : 


The coastal State exercises over the continental shelf sovereign 
rights for the purpose of exploring and exploiting its natural re- 
sources.** 


The 1956 text of Article 68 of the ILC draft was identical with the 1953 
draft.** 

The Commentary prepared by the ILC with respect to this article of its 
1956 draft included the following statement: 


The Commission desired to avoid language lending itself to in- 
terpretations alien to an object which the Commission considers to be 


82 Final Act, A/CONF.13/L.58; ibid./L.55, p. 1. 
_SSILC Report, 3rd Sess., 1951, General Assembly, 6th Sess., Official Records, Supp. 
No. 9 (A/1858), p. 18. The United States, in its comment on the 1951 draft, stated: 


‘This Government is under the impression that the draft articles in part I, Conti- 
nental Shelf, intend to establish in favor of the coastal State an exclusive right to the 
exploration of the continental shelf and the exploitation of its resources. This Govern- 
ment wonders, accordingly, whether it would not be advisable to make it clear, at least 
in the commentaries, that control and jurisdiction for the purpose indicated in the 
draft articles mean in fact an exclusive, but functional, right to explore and exploit.’’ 
(ILC Report, 5th Sess., 1953, Annex II, General Assembly, 8th Sess., Official Records, 
Supp. No. 9 (A/2456), p. 70.) 

54 /bid., p. 12. 
85 ILC Report, 8th Sess., 1956, loc. cit., p. 42. 
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of decisive importance, namely, the safeguarding of the principle of 
the full freedom of the superjacent sea and the airspace above it. 
Hence it was unwilling to accept the sovereignty of the coastal State 
over the seabed and subsoil of the continental shelf. On the other 
hand, the text as now adopted leaves no doubt that the rights con- 
ferred upon the coastal State cover all rights necessary for and con- 
nected with the exploration and exploitation of the natural resources 
of the continental shelf. Such rights include jurisdiction in connex- 
ion with the prevention and punishment of violations of the law. 
The rights of the coastal State are exclusive in the sense that, if it 
does not exploit the continental shelf, it is only with its consent that 
anyone else may do so.*® 


The relationship of the coastal state to the continental shelf posed an 
exceedingly difficult question in Committee IV. The articles of the ILC 
draft were considered in the order in which they appeared in the 1956 
ILC draft. Accordingly, it was impossible, at the time Article 68 of the 
ILC draft was considered, to forecast the fate of Article 69, an article 
having to do with the status of the waters above the shelf and that of the 
airspace above those waters. It was well known, of course, that certain 
states desired that rights with respect to the continental shelf should affect 
the legal status of the waters above the shelf and the superjacent airspace, 
In that light, at least, it seemed desirable to some states, including the 
United States, to ‘‘play it safe’’ by avoiding the use of the term ‘‘sov- 
ereignty,’’ or even ‘‘sovereign rights’’ in defining the relation of the 
coastal state to the continental shelf. Certain other states were of opinion, 
simply or in combination with this latter view, that the use of the term 
‘*sovereignty’’ or ‘‘sovereign rights’’ was incorrect in this context. 

The United States proposed, in harmony with the ILC Commentary 
quoted above,** the deletion of the word ‘‘sovereign’’ and the substitution 
of the word ‘‘exclusive’’ in the ILC 1956 text, so that the article would 
read: 


The coastal state exercises over the continental shelf exclusive rights 
for the purpose of exploring and exploiting its natural resources.” 


In introducing the Delegation’s proposal, the U. S. representative made it 
elear that the U. S. Delegation was opposed to anything which might even 
remotely cast doubt upon the status of the superjacent waters and airspace. 
The fact, she said, that the ILC draft of Article 69 contained clearly- 
defined provisions on the matter was not enough; the Committee was dis- 
cussing Article 68, and should strive to perfect it rather than depend upon 
a subsequent and unapproved article for clarification.*® 

The Federal Republic of Germany proposed that the text for this article 
read: ‘‘The coastal State exercises over the continental shelf the rights 
defined in article 71 for the purpose of exploring and exploiting its mineral 
resources’’; *° and explained : 

36 Tbid. 37 Ibid. 
38 A/CONF.13/C.4/L.31. 39 A /CONF.13/C.4/SR.20, pp. 5-6. 
#0 A/CONF.13/C.4/L.43 
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The grant to the coastal State of rights over the continental shelf 
outside the territorial sea raises doubts about possible repercussions 
of the exercise of those rights on the freedom of the high seas. These 
doubts would be lessened if the rights in question were enumerated 
and more fully defined. The delegation of the Federal Republic of 
Germany therefore considers that article 71 should be amplified and 
article 68 consequently worded as proposed above.* 


In the subsequent voting, this text (with the exception of the word ‘‘min- 
eral’’) was voted upon first, with the result that it was rejected by 52 votes 
to 7, with 6 abstentions.*? The United States voted against it. 

A Mexican proposal for the text of this article read: 


The coastal State exercises sovereignty over the sea-bed and subsoil 
of the continental shelf and over the natural resources thereof, to the 
exclusion of other States, physical or virtual occupation not being a 
necessary condition.** 


This proposal, the second text voted on, was defeated by 24 votes in favor, 
37 votes against, and 6 abstentions.** The United States voted against 
this proposal. 

A Netherlands proposal reading ‘‘The coastal State exercises exclusive 
rights for the purpose of exploring and exploiting the natural resources of 
its continental shelf,’’*® was, in turn, defeated by 4 votes in favor, 40 
against, and 22 abstentions.*® 

The United States proposal, quoted above, was then approved in Com- 
mittee by the narrow vote of 21 votes in favor, 20 against, and 27 ab- 
stentions.*’ 

However, at the 8th Plenary Session, it having meanwhile become evi- 
dent, inter alia, that the legal status of the superjacent waters and over- 
lying airspace was to be unaffected by provisions of the articles on the 
continental shelf, the United States, in order that the article should find 
wider support, found itself in a position to recede from its former position 
in place of 


and support the 1956 IlLLC wording of ‘‘sovereign rights 
“exclusive rights.’’** The vote in Plenary in favor of the first paragraph 
of Article 2 as it now appears in the Convention was 51 (U. S.) votes to 
14, with 6 abstentions.*® 
Article 2, paragraph 2, had its origin in part in the second paragraph 
of a Yugoslav proposal, which read: 
2. If the coastal State does not exercise the rights under paragraph 


1 of the present article, no one may lay claim to its continental shelf 
without its express agreement.*° 


Article 2, paragraph 2, was also based on an Argentine proposal which 
read : 


* Ibid. 42 A/CONF.13/C.4/SR. 24, p. 5. 
#8 A/CONF.13/C.4/L.2. 44 A/CONF.13/C.4/SR.24, p. 5. 

#5 A/CONF.13/C.4/L.19/Rev. 1. 46 A/CONF.13/C.4/SR. 24, p. 5. 
‘7 Ibid., pp. 5-6. 48 A/CONF.13/SR.8, pp. 8-9. 


49 Ibid., p. 11. 50 A /CONF.13/C.4/L.13. 
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The rights of the coastal State are exclusive in the sense that if 
that State does not explore or exploit the continental shelf no other 
may undertake these activities without its consent.” 


Each of these proposals was approved by sizeable majorities and the Draft- 
ing Group of Committee IV then combined the two texts.*? 

The third paragraph of Article 2, which is an exact reproduction of 
paragraph (7) of the ILC Commentary on Article 68 of its 1956 draft,** 
was included in the text of the article on the proposal of the Cuban 
Delegation.™* 

Paragraph 4, setting forth a definition of the ‘‘natural resources’’ as 
used in the articles, provided the occasion for considerable discussion. 
The text as approved in Committee IV was the result of a Joint Proposal 
tabled by Australia, Ceylon, the Federation of Malaya, India, Norway and 
the United Kingdom.*® That text as adopted (41(U. S.):11:17) * in 
Committee IV contained the following additional final phrase: “‘; but 
crustacea and swimming species are not included.’” A Mexican oral pro- 
posal to delete the words ‘‘crustacea and’’ failed of approval in Com- 
mittee IV by a vote of 27:27(U. 8.) with 13 abstentions.**’ At the 8th 
Plenary Session of the Conference the final phrase ‘‘; but crustacea and 
swimming species are not included in this definition’’ was rejected with 
the approval of Australia,®* the phrase being voted upon in two parts.* 

The vote in Committee IV on Article 68 as a whole was 34(U. 8.) to 14, 
with 17 abstentions.*° The vote on Article 2 in Plenary Session was 
59(U. S.) :5, with 6 abstentions.™ 

In explaining the meaning of the amendment to Article 68 submitted 
jointly by his own and other delegations, Professor Bailey of Australia 
stated (in Committee IV) that it ‘‘was merely a detailed expression of the 
principle laid down in the International Law Commission’s commentary 
on the article.’’*®* He continued: 


51 A/CONF.13/C.4/L.6/Rev. 2. 52 A/CONF.13/C.4/SR.24, p. 7. 

58 ILC Report, 8th Sess., 1956, loc. cit., p. 42. 

54 A/CONF.13/C.4/L.45 and Corr. 1; A/CONF.13/C.4/SR.26, pp. 2-4. 

55 A/CONF.13/C.4/L.36. 56 A /CONF.13/C.4/SR.24, p. 7. 

57 Ibid. 

58 A/CONF.13/SR.8, pp. 11, 12. Australia had, meanwhile, come to regard the phrase 
as superfluous. 

59 The words ‘‘crustacea and’’ were rejected on roll call by a vote of 22 in favor, 42 
against and 6 abstentions. The voting was confused, in part for the reason that it 
apparently was not clear whether an affirmative vote was a vote in favor of retention 
or in favor of deletion of t!*se words. Ceylon, Malaya, Norway and the United King 


~ 


dom voted ‘‘In favour’’; w, ‘<stralia (the first vote called) and India voted 
‘* Against.’’ The United States abstained on the vote (ibid., pp. 11-12). The remain 
ing words ‘‘but . . . swimming species are not included in this definition’’ were re- 
jected by 14 votes in favor, 43 votes against and 9 abstentions (ibid., p. 12). 

60 A /CONF.13/C.4/SR.24, p. 9. 61 A/CONF.13/SR. 8, p. 12. 


62 Pars. 3 and 4 of the ILC Commentary on this article of its 1956 draft read: 

**(3) At its fifth session, the Commission decided after long discussion to retain the 
term ‘natural resources,’ as distinct from the more limited term ‘mineral resources.’ 
In its previous draft the Commission has only dealt with ‘mineral resources’ and some 
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The reason why a definition of ‘‘natural resources’’ was necessary 
was clear from the Commission’s commentary. The Commission had 
agreed that the drafting of a definition required a combination of legal 
and scientific experience which it lacked. The joint amendment was 
the result of close consultation between lawyers and biologists. 

The resources covered by the definition proposed in the joint amend- 
ment were ‘‘mineral and other non-living resources’’ and also ‘‘living 
organisms belonging to sedentary species.’’ Most of the non-living 
resources of the seabed and the subsoil were, of course, mineral re- 
sources, but the words ‘‘and other non-living resources’’ had been 
added so that the article would apply to resources such as the shells 
of dead organisms. So far as the living resources in question were 
concerned, the sponsors of the amendment had acted on the basis of 
considerations of legal principle and practical utility. They con- 
sidered that it was the permanent intimate association of certain 
living organisms with the seabed which justified giving the coastal 
States exclusive rights in regard to such organisms. The words 
“living organisms belonging to sedentary species’’ did not cover all 
“the products of ‘sedentary’ fisheries,’’ which was the term used 
by the Commission in paragraph (3) of its commentary. The perma- 
nent association of some living resources with mineral resources of 
the seabed and subsoil was such that it was best that both those types 
of resources should be exploited jointly. They were harvested in 
such a way that it was appropriate to give the coastal State exclusive 
rights in respect of both types. Some sedentary living organisms 
were such permanent features of the seabed that it was inadvisable 
to provide that they might be exploited by any State. 

The living organisms of the seabed and subsoil belonging to 
sedentary species comprised coral, sponges, oysters, including pearl- 
oysters, pearl shell, the sacred chank of India and Ceylon, the trochus 
and plants. 

It would be senseless to give coastal States exclusive rights over 
mineral resources such as the sands of the seabed but not over the 
coral, sponges and the living organisms which never moved more than 
a few inches or a few feet on the floor of the sea. 

The sponsors of the amendment had agreed that no crustacea or 
swimming species should be covered by the definition. Swimming 
species were obviously not sedentary. It was true that the term 
‘“‘erustacea’’ included all crabs, of which some species were unable 
to move except in contact with the seabed or subsoil; but those species 
could move considerable distances. 


members proposed adhering to that course. The Commission, however, came to the con- 
clusion that the products of ‘sedentary’ fisheries, in particular, to the extent that they 
were natural resources permanently attached to the bed of the sea should not be left 
outside the scope of the régime adopted, and that this aim could be achieved by using 
the term ‘natural resources.’ It is clearly understood that the rights in question do 
not cover so-called bottom-fish and other fish which, although living in the sea, occa- 
sionally have their habitat at the bottom of the sea or are bred there. 

“*(4) At the eighth session it was proposed that the condition of permanent attach- 
ment to the seabed should be mentioned in the article itself. At the same time the 
opinion was expressed that the condition should be made less strict; it would be suf- 
ficient that the marine fauna and flora in question should live in constant physical 
and biological relationship with the seabed and the continental shelf; examination of 
the scientific aspects of that question should be left to experts. The Commission how- 
ever decided to leave the text of the article and of the commentary as it stood.’’ ILC 
Report, 8th Sess., 1956, loc. cit., p. 42. 
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He considered that the amendment represented a balanced compro- 
mise between the requirements of coastal States and the need to 
maintain the freedom of the high seas. Some of the sponsors of the 
amendment were States of which the people fished only off their own 
coasts ; others were States with fishing fleets which operated in distant 
waters. The amendment had the advantage of clarity and also the 
advantage of stability, two points to which the International Law 
Commission attached great importance. 

The United States, during the course of the debate in Committee IV, 
stated that it was prepared to support the six-Power amendment, if, as 
appeared likely, the majority of the members of the Committee were pre- 
pared to accept it as a compromise.™ 

Just prior to the voting in Committee IV on paragraph 4 of Article 2, the 
U. S. representative raised the following specific question ‘‘as a point of 
clarification’’: 

I should like the sponsors of the joint text to make a clarification 
as to the intended meaning of ‘‘harvestable stage’’ in proposal /L.36. 
Does ‘‘harvestable stage’’ mean the stage of life during which the 
resources are harvestable or the particular moment at which they are 
eaptured? I should like to have this point made clear. 

To this Professor Bailey replied from the floor that the intended meaning 
of ‘‘harvestable stage’’ in /L.36 was ‘‘that stage of life during which the 
resources are harvestable.’’ 


ARTICLE 3 


(based on Article 69, ILC draft) 


Article 3 of the Convention is identical with Article 69 of the ILC 
1956 draft. It reads: 


The rights of the coastal State over the continental shelf do not 
affect the legal status of the superjacent waters as high seas, or that 
of the airspace above those waters.®* 


Originally, five amendments to Article 69 were proposed in Committee 
IV. Of these, three were withdrawn prior to the voting,’ leaving two 
proposals to be voted upon prior to the vote on the ILC text. 

An Argentine proposal read: 


The rights of the coastal State over the continental shelf do not 
affect the regime of freedom of navigation on the high seas or that 
of the air-space above the superjacent waters or the epicontinental 
sea.** 


68 A/CONF.13/C.4/SR.21, pp. 7-8. 64 A/CONF.13/C.4/SR.22, p. 13. 

65 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

66 Final Act, A/CONF.13/L.58; ibid./L.55, p. 2. 

67 British proposal (A/CONF.13/C.4/L.27) withdrawn in view of Committee’s de- 
cision on Art. 67 (A/CONF.13/C.4/SR. 25, p. 7); Netherlands proposal (A/CONF.13/ 
C.4/L.20) withdrawn for similar reason (A/CONF.13/C.4/SR.25, p. 7); Bulgarian 
proposal (A/CONF.13/C.4/L.41, military bases or installations), withdrawn prior to 
voting on Art. 69, to be reintroduced in connection with Art. 71 (A/CONF.13/C.4/ 
SR.26, p. 11). See note 122 below. 68 A /CONF.13/C.4/L.6. 


n 
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Dr. Moreno explained the Argentine proposal as follows: 


... his proposal ... sought to amend the International Law 
Commission’s text in two respects; first, for reasons of technical ac- 
curacy, it introduced the term ‘‘epicontinental sea’’ as distinct from 
‘*superjacent waters.’’ The epicontinental sea was that part of the 
high seas which actually covered the continental shelf. Secondly, the 
proposal spoke of ‘‘the regime of freedom of navigation on the high 
seas’’ instead of ‘‘the legal status of the superjacent waters as high 
seas.” Of the four freedoms of the high seas expressly mentioned 
in article 27, only the freedom of navigation remained untouched 
by the provisions of articles 70 and 71; consequently, the freedom en- 
visaged in article 69 was substantially different from that proclaimed 
by article 67, a fact which should find reflection in the text.® 

At another point in the discussion of Article 69, Dr. Moreno explained 


further : 
.. . Freedom of fishing on the high seas was referred to in Article 

27 without reservation, but he did not consider that that freedom 
should be reiterated in article 69 in view of the rights of the coastal 
State recognized in articles 67 and 68. The aim of his delegation’s 
proposal was not to prohibit or restrict fishing in the superjacent 
waters, but to define the rights of the coastal State to regulate its 
coastal fisheries for the purpose of conservation.” 

Prior to the voting on Article 69, Dr. Moreno stated that he was prepared 

to drop the words ‘‘or the epicontinental sea’’ from his proposal.” 

The United States Delegation strongly supported the ILC text of Article 
69, explaining that ‘‘The importance of the principle [of the freedom 
of the seas] had been stressed by the Commission in its commentary on 
article 69 which referred to the régime of the continental shelf as being 
subject to and within the orbit of the paramount principle of the freedom 
of the seas and of the air space above them’’; that the ‘‘freedoms in ques- 
tion were itemized in Article 27’’; and that ‘‘The United States Delegation 
would be unable to vote for the Argentine proposal, which would restrict 
the freedom of the high seas to freedom of navigation.’’ 

The Argentine proposal was rejected by a vote of 10 in favor, 40(U.S.) 
against, and 10 abstentions.”* 

A Yugoslav proposal read: 


Before the text of article 69 insert the following: 
“‘Subject to the restrictions referred to in article 71 of the present 

Convention . . .’’ 
The United States Delegation did not consider that this proposed amend- 
ment was necessary, since any legal provision was to be interpreted in 
the light of the remainder of the document of which it was a part."* The 
proposal was rejected by 8 votes in favor, 31(U. S.) against, and 19 ab- 
stentions.*¢ 


8° A/CONF.13/C.4/SR.26, p. 5. 70 Tbid., p. 10. 
71 Ibid. 72 Ibid., p. 9. 
78 Ibid., p. 11. 74 A/CONF.13/C.4/L.14. 


8 A/CONF.13/C.4/SR.26, p. 9. 76 Ibid., p. 11. 
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The text as drafted by the ILC was approved in Committee IV by a 
vote of 54(U. S.) votes in favor, to none against, with 8 abstentions.” 
The vote in Plenary Session was 43(U. S.) votes in favor, to none against, 
with 3 abstentions." 


ARTICLE 4 
(based on Article 70, ILC draft) 
Article 4 of the Convention reads: 


Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, 
the coastal State may not impede the laying or maintenance of sub- 
marine cables or pipe lines on the continental shelf.” 


The text is identical with Article 70 of the ILC draft *° save that the 
words ‘‘or pipe lines’’ were inserted by the Conference. The insertion 
was based on a proposal put forward by the United Kingdom.** The 
United Kingdom representative in Committee IV, Miss Joyce Gutteridge, 
explained that the proposal was based on the ILC Commentary on Article 
70 which stated that, in principle, pipelines should be included in the 
provisions of the article; that any difficulties which might arise with regard 
to pipelines would be covered by the right of the coastal state to take 
reasonable measures for the exploration of the continental shelf and the 
exploitation of its natural resources; and that, moreover, if pipelines were 
included in paragraph 2 of Article 61, they should not be omitted from 
Article 70.% 

The representative of the United States, in supporting the ILC draft 
of the article, pointed out ** that Article 70 placed limitations on the 
freedom to lay submarine cables formulated in Article 27 of the ILC 
draft; that the 1884 Convention for the Protection of Submarine Cables 
prohibited interference with submarine cables; and that, accordingly, some 
provision was necessary to allow coastal states to take measures for the 
exploration of the continental shelf which might affect submarine cables. 
In her view, no more definite criterion than that of reasonableness could 
be established for the measures which coastal states might take, for the 
reason that it was impossible to foresee all situations that might arise in 
the application of Article 70. She also explained that Articles 69, 70 
and 71 dealt with the four freedoms of the high seas formulated in Article 
27 of the ILC text,®* insofar as they affected the continental shelf; and 
that if Article 70 were omitted as proposed by The Netherlands,** the 


77 Ibid. 78 A/CONF.13/SR.9, p. 2. 

79 Final Act, A/CONF.13/L.58; ibid./L.55, p. 2. 

80 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

81 A/CONF.13/C.4/L.27. 82 A/CONF.13/C.4/SR.27, p. 3. 

83 Ibid., p. 5. 

84 Art. 27 dealt with (1) freedom of navigation, (2) freedom of fishing, (3) freedom 
to lay submarine cables and pipelines, and (4) freedom to fiy over the high seas. ILC 
Report, 8th Sess., 1956, loc. cit., p. 24. 

85 A /CONF.13/C.4/L.21. 
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section would be incomplete, since no provision would be made for pipelines. 
The United States supported the United Kingdom proposal, which was 
subsequently approved in Committee IV by 32(U. S.) votes in favor, 7 
against, and 16 abstentions.*® 

A Venezuelan proposal for Article 70 read: 


Subject to its right to take reasonable measures for the exploration 
of the continental shelf and the exploitation of its natural resources, 
and to its right to make regulations [, pursuant to article 61, paragraph 
2, concerning the routes to be followed,] *’ the coastal State may not 
impede the laying or maintenance of submarine cables on the conti- 
nental shelf.** 


The United States representative explained that she could not support 
the Venezuelan text for the reason that it failed to provide any standards 
for the regulations to be made.**® The Venezuelan proposal was rejected 
in Committee IV by 22 votes to 18, with 15 abstentions.*° 

The ILC proposal, as amended, was approved in Committee by 48(U. 8.) 
votes in favor, none against, and 8 abstentions.** The vote in Plenary Ses- 
sion on Article 4 was 45(U. S.) in favor, none against, and 2 abstentions.* 


ARTICLE 5 
(based on Article 71, ILC draft) 


Article 5 of the Convention reads: 


1. The exploration of the continental shelf and the exploitation of 
its natural resources must not result in any unjustifiable interference 
with navigation, fishing or the conservation of the living resources of 
the sea, nor result in any interference with fundamental oceanographic 
or other scientific research carried out with the intention of open 
publication. 

2. Subject to the provisions of paragraphs 1 and 6 of this article, 
the coastal State is entitled to construct and maintain or operate on 
the continental shelf installations and other devices necessary for its 
exploration and the exploitation of its natural resources, and to estab- 
lish safety zones around such installations and devices and to take in 
those zones measures necessary for their protection. 

3. The safety zones referred to in paragraph 2 of this article may 
extend to a distance of 500 metres around the installations and other 
devices which have been erected, measured from each point of their 
outer edge. Ships of all nationalities must respect these safety zones. 

4. Such installations and devices, though under the jurisdiction of 
the coastal State, do not possess the status of islands. They have no 
territorial sea of their own, and their presence does not affect the 
delimitation of the territorial sea of the coastal State. 

5. Due notice must be given of the construction of any such in- 


86 A/CONF.13/C.4/SR.27, p. 9. 

87 Words in brackets withdrawn prior to voting. 

88 A/CONF.13/C.4/L.34. 

8° A/CONF.13/C.4/SR. 27, p. 6. 

% Ibid., p. 9. 91 Ibid. 
% A/CONF.13/SR.9, p. 2. 
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stallations, and permanent means for giving warning of their presence 
must be maintained. Any installations which are abandoned or dis- 
used must be entirely removed. 

6. Neither the installations or devices, nor the safety zones around 
them, may be established where interference may be caused to the use 
of recognized sea lanes essential to international navigation, 

7. The coastal State is obliged to undertake, in the safety zones, 
all appropriate measures for the protection of the living resources of 
the sea from harmful agents. 

8. The consent of the coastal State shall be obtained in respect of 
any research concerning the continental shelf and undertaken there. 
Nevertheless, the coastal State shall not normally withhold its consent 
if the request is submitted by a qualified institution with a view to 
purely scientific research into the physical or biological characteristics 
of the continental shelf, subject to the proviso that the coastal State 
shall have the right, if it so desires, to participate or to be represented 
in the research, and that in any event the results shall be published.” 


As to paragraph 1 of this article, the corresponding paragraph of Article 
71 of the 1956 ILC draft read: 


1. The exploration of the continental shelf and the exploitation of 
its natural resources must not result in any unjustifiable interference 
with navigation, fishing or the conservation of the living resources of 
the sea.** 


The change in paragraph 1 resulted from adoption of a proposal put 
forward by Denmark, which read: 


Add at the end of paragraph 1: 
‘‘nor in any interference with fundamental oceanographic research 
carried out with the intention of open publication.’’ 


Dr. Sgrensen of Denmark explained that this proposal ** referred to ‘‘fund- 
amental oceanographic research only.’’ ‘‘Oceanography,’’ he said, ‘‘ was a 
study of the phenomena of the ocean, which included the seabed as well as 
the ocean waters but did not extend to the subsoil.’’ ‘‘Hence,’’ he added, 
‘‘there was no danger of those engaged in oceanographic research also ex- 
ploring the subsoil of the continental sheif for the purpose of finding useful 
mineral resources.’’ He pointed out that there was included in the pro- 
posal the condition that research results must be published. The Danish 
proposal, he explained, was broad enough to include the possibility of pri- 


93 Final Act, A/CONF.13/L.58; ibid./L.55, pp. 2-3. 

94 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

95 A/CONF.13/C.4/L.49. Initially Denmark proposed, in connection with Art. 68, 
that there be added a new paragraph reading: 

‘‘ Notwithstanding the preceding paragraph, the coastal State may not interfere with 
fundamental research on the physical characteristics, geology and biology of the sea 
bed and subsoil of the continental shelf outside the verritorial sea, provided that such 
research is carried out with the intention of giving due publicity to the results ob- 
tained, and that an opportunity is afforded the coastal State to follow the investigations 
through qualified observers.’’ (A/CONF.13/C.4/L.10.) 

Denmark subsequently withdrew this text and proposed instead, in connection with Art. 
71, the text set forth above. 
96 As distinguished from that in ibid./L.10. 
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vate individuals engaging in fundamental research on the continental 
shelf.*7 The Danish proposal was adopted by 25 votes in favor, 20 against, 
and 10(U. 8S.) abstentions.** 

As to paragraph 2, it will be recalled that the corresponding paragraph 
of Article 71 of the ILC draft read: 


Subject to the provisions of paragraphs 1 and 5 of this article, the 
coastal State is entitled to construct and maintain on the continental 
shelf installations necessary for the exploration and exploitation of 
its natural resources, and to establish safety zones at a reasonable 
distance around such installations and take in those zones measures 
necessary for their protection.*® 


The words ‘‘or operate . . . installations and other devices,’’ now in- 
cluded in paragraph 2, had their origin in language proposed by Admiral 
Mouton of The Netherlands.’ 

Paragraph 3 of Article 5 had its origin in a Yugoslav proposal which 
read: 


1. After paragraph 2 of Article 71 add a new paragraph 3 as 
follows: 

‘*3. The safety zones referred to in paragraph 2 of the present 
article have a perimeter [replaced by ‘‘shall extend to a distance’’| 
of 500 metres around the installations which have been erected, 
counting from each point of the outer edge of such installations. 
The air safety zone above that area shall extend up to a height of 
1,000 metres, counting from the highest point of such installations. 
Ships and aircraft of all nationalities must respect these safety 


zones, ’’ 2° 


Only the first and third sentences were adopted by Committee IV.?% 
Miss Gutteridge of the United Kingdom stated that her delegation voted 
for the first sentence of paragraph 1 of the Yugoslav amendment on the 
understanding that 500 meters ‘‘was the maximum extent of the safety 
zone and not a fixed distance.’’ ?°° 

Paragraph 4 reads precisely as did paragraph 3 of the ILC text, except 
for the addition of the words ‘‘and devices’’ inserted as a drafting change 
in order that this paragraph would conform with the language of the two 
preceding paragraphs.? 


8? A/CONF.13/C.4/SR. 28, pp. 4-5. 

*8 A/CONF.13/C.4/SR.30, p. 9. Art. 71, par. 1, as amended by Denmark, was adopted 
by 41(U.S.) votes in favor, to none against, with 8 abstentions. Ibid., p. 10. 

%° ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

100 A/CONF.13/C.4/L.22. This proposal was adopted by 25(U.S.) votes in favor, to 
12 against, with 17 abstentions (A/CONF.13/C.4/SR.30, p. 8). See also ibid., p. 2. 

101 A/CONF.13/C.4/L.15; A/CONF.13/C.4/SR.30, p. 2. 

102 The first sentence was adopted by 18 votes in favor, to 14 (U. S.) against, with 
23 abstentions (A/CONF. 13/C.4/SR.30, p. 8). The second sentence was rejected by 
7 votes in favor, 18(U. S.) against, with 21 abstentions (ibid.) The words ‘‘and 
aircraft’’ were then logically dropped. The third sentence was adopted by 31 votes in 
favor, 5 against, and 19(U. 8S.) abstentions (ibid.). 

103 A/CONF.13/C.4/SR.30, p. 8. 

= ILC Report, 8th Sess., 1956, loc. cit., p. 43: A/CONF.13/C.4/L.65, p. 2 (text sub- 
mitted by Drafting Group). 
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Paragraph 5 had its origin, in considerable measure, in paragraph 4 of 
the ILC draft, reading: 


4. Due notice must be given of any such installations constructed, 
and permanent means for giving warning of their presence must be 
maintained.*® 


The United Kingdom proposed that the above-quoted paragraph of the 
ILC text be replaced by the following text: 


Due notice of any such installation constructed should be given to 
all Governments with offices which issue notices to mariners, and 
permanent means for giving warning of their presence must be main- 


tained.’ 
This proposal was adopted by 20(U. 8S.) votes in favor, to 14 against, with 


18 abstentions.’ 
A proposal put forward by Pakistan also read: 


Prior notice must be given of the construction of any such installa- 
tions to all governments and groups interested in navigation and fish- 
ing, and when constructed permanent means for giving warning of 
their presence must be maintained. Any installations which are aban- 
doned or disused must be entirely removed.’ 


This proposal was adopted by Committee IV by a vote of 23 in favor, to 
13(U. 8.) against, with 19 abstentions.’ 

The United Kingdom proposal, thus adopted, became paragraph 5 of 
the text as approved by Committee IV; while the Pakistan text, thus 
adopted, became paragraph 6 of the article as amended and contained in 
the Report of the Fourth Committee, April 19, 1958."*° 

At the next to the last meeting of Committee IV,"* during the considera- 
tion of the Drafting Group’s Report,"’? Miss Gutteridge of the United King- 
dom proposed that the Committee re-open its discussion on the substance 
of paragraphs 5 and 6 of the text of Article 71, in view of the comments 
on those paragraphs in the Drafting Group’s Report.*** The proposal was 
adopted. Following a rather lively discussion of the Committee’s earlier 
decisions on these paragraphs, Mr. Wershof of Canada proposed a single 
paragraph to replace paragraphs 5 and 6 of the text adopted at the 30th 
Meeting, reading: 

Due notice must be given of the construction of any such installa- 
tions, and permanent means for giving warning of their presence must 
be maintained. Any installations which are abandoned or disused 
must be entirely removed."** 

This text was strongly supported by India and also by the United States 
representative in Committee IV, the latter stating that it ‘‘would be im- 
possible to lay down at the present meeting precisely how, when and to 


105 ILC Report, 8th Sess., 1956, loc. cit. 106 A /CONF.13/C.4/L.28. 

107 A /CONF.13C.4/SR.30, p. 9. 108 A/CONF.13/C.4/L.48. 

109 A /CONF.13/C.4/SR.30, p. 9. 110 A/CONF.13/L.12, pp. 7, 11. 
111 A/CONF.13/C.4/SR.41, p. 4. 112 A/CONF.13/C.4/L.63 and L.65. 


118 A/CONF.13/C.4/L.65, p. 2. 114 A/CONF.13/C.4/SR.41, pp. 5-6. 
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whom the notice should be given.’’**® The Canadian proposal was adopted 
by 25(U. S.) votes in favor, 1 opposed, with 14 abstentions.*** 

Paragraph 6 of the article had its origin largely in paragraph 5 of the 
ILC text which read : 


Neither the installations themselves, nor the said safety zones around 
them may be established in narrow channels or where interference may 
be caused in recognized sea lanes essential to international navigation.’*” 


An amendment proposed by Venezuela to delete the phrase ‘‘in narrow 
channels or’’ in the above-quoted ILC text was adopted.'?* 

Paragraph 7 of the article, as to the taking of all appropriate measures 
for protection of the living resources of the sea from harmful agents, had 
its origin in a Yugoslav proposal.‘?® It was approved in Committee by 
the large vote of 38(U. 5S.) in favor, 2 opposed, and 12 abstentions.'*° 

Paragraph 8 had its origin in a text having to do with ‘‘any research 
into the soil or subsoil of the continental shelf’’ proposed by France.'** 
On April 21, 1958, the Drafting Committee of the Conference, in consider- 
ing the articles, decided to replace the words just quoted by the following 
words: ‘‘concerning the continental shelf and undertaken there.’’ *** 

At the 9th Plenary Session of the Conference, Mr. Jhirad of India (India’s 
representative in Committee IV) requested a separate vote on the words in 
paragraph 1 of Article 71 reading: ‘‘nor [result] in any interference with 
fundamental oceanographic or other scientific research carried out with 


115 Tbid., p. 6. 116 Ibid. 

117 ILC Report, 8th Sess., 1956, loc. cit., p. 43. 

118 A/CONF.13/C.4/L.35 The amendment was adopted by a vote of 23 in favor, 19 
(U. 8.) against, with 11 abstentions (A/CONF.13/C.4/SR.30, p. 9). 

119 A/CONF.13/C.4/L.15. 120 A/CONF.13/C.4/SR.30, p. 10. 

121 A/CONF.13/C.4/L.56. The text was adopted by 30(U.S.) votes in favor, 17 
against, with 6 abstentions (A/CONF.13/C.4/SR.30, p. 9). 

122 First Report of the Drafting Committee (A/CONF.13/L.13, p. 2). A Bulgarian 
proposal would have added the following new paragraph to Art. 71: 

‘*The coastal State shall not use the continental shelf for the purpose of building 
military bases or installations.’’ (A/CONF.13/C.4/L.41/Rev.1.) 

During the course of the discussions, India proposed the following modification to the 
Bulgarian proposal: 

‘*The coastal State shall have the right and the obligation to prevent the conti- 
nental shelf from being used for the purpose of building military bases or installations.’’ 
(A/CONF.13/C.4/SR.28, p. 8.) 

India on the same day formally proposed, instead, to add a new paragraph to Art. 
71, to read: 

‘*The continental shelf adjacent to any coastal State shall not be used by the coastal 
State or any other State for the purpose of building military bases or installations.’’ 
(A/CONF.13/C.4/L.57.) 

Thereupon Bulgaria withdrew her proposal in favor of the latter Indian proposal 
(A/CONF.13/C.4/SR.29, pp. 2, 6). The Indian proposal on roll-eall vote was rejected 
by 31(U. S.) votes against, to 18 in favor, with 6 abstentions (ibid./SR.30, p. 10.). A 
Bulgarian proposal prohibiting use of the continental shelf for the purpose of building 
military bases or any installations directed against other states, had also been introduced 
and later dropped in connection with Art. 69 of the ILC draft (A/CONF.13/C.4/L.41). 
See note 67 above. 
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the intention of open publication.’’'** He was of the view that ocean- 
ographic research did not form part of the problem of the continental shelf, 
and in particular he doubted whether the words ‘‘in any interference’’ 
should be used in view of the words ‘‘any unjustifiable interference’’ in 
the first part of the paragraph.’** The Chairman, Prince Wan of Thai- 
land, put these words to the vote separately, with the result that they were 
adopted by 44(U. S.) votes in favor, 10 against, and 8 abstentions.’ 

Paragraph 8 was also put to the vote separately in Plenary, at the instance 
of Mr. Stabel of Norway,'** supported by Professor Tunkin of the 
U.S.S.R.'*7 The latter supported the request of Norway 


. . . because, if no kind of scientific research into the continental shelf 
could be undertaken without the consent of the coastal State, much 
valuable purely scientific work would be stopped. The preceding 
clauses sufficiently safeguarded the interests of the coastal State. The 
inclusion of the paragraph in the Convention might dissuade some 
States from becoming parties.** 


Paragraph 8, with the changes recommended by the Drafting Committee, 
was adopted in Plenary Session by 43(U. 8S.) votes in favor, 15 against, 
and 5 abstentions.'*® 

The whole of Article 71, was adopted in Plenary Session by 50(U. 8.) 
votes in favor, none opposed, and 14 abstentions.'*° 


ARTICLE 6 
(based on Article 72, ILC draft) 
Article 6 of the Convention reads: 


1. Where the same continental shelf is adjacent to the territories of 
two or more States whose coasts are opposite each other, the boundary 
of the continental shelf appertaining to such States shall be determined 
by agreement between them. In the absence of agreement, and unless 
another boundary line is justified by special circumstances, the bound- 
ary is the median line, every point of which is equidistant from the 
nearest points of the baselines from which the breadth of the territorial 
sea of each State is measured. 

2. Where the same continental shelf is adjacent to the territories of 
two adjacent States, the boundary of the continental shelf shall be 
determined by agreement between them. In the absence of agree- 
ment, and unless another boundary line is justified by special circum- 
stances, the boundary shall be determined by application of the prin- 
ciple of equidistance from the nearest points of the baselines from which 
the breadth of the territorial sea of each State is measured. 

3. In delimiting the boundaries of the continental shelf, any lines 
which are drawn in accordance with the principles set out in para- 
graphs 1 and 2 of this article should be defined with reference to charts 
and geographical features as they exist at a particular date, and refer- 


123 A/CONF.13/SR.9, p. 2. 124 Tbid. 
125 bid. 126 [bid. 
127 Jbid. 128 Ibid. 


129 Ibid. 130 Tbid. 
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ence should be made to fixed permanent identifiable points on the 
land.*** 


131 Final Act, A/CONF.13/L.58; ibid./L.55, p. 3. 

It will be recalled that at the invitation of Professor Francois, Special Rapporteur 
of the ILC on the ‘‘ Regime of the Territorial Sea,’’ technical experts were invited to 
examine, in their personal capacity, certain questions of a technical nature raised during 
the discussion in the ILC of the subject of boundaries. Accordingly, Professor 
L. E. G. Asplund, Geographic Survey Department, Stockholm; Mr. S. Whittemore 
Boggs, Special Adviser on Geography, Department of State, Washington, D. C.; Mr. 
P. R. V. Couillault, Ingénieur en Chef du Service Central Hydrographique, Paris; Com- 
mander R. H. Kennedy (Retd.), Hydrographic Department, Admiralty, London, ac- 
companied by Mr. R. C. Shawyer, Administrative Officer, Admiralty, London; and 
Vice Admiral A. S. Pinke (Retd.), Royal Netherlands Navy, The Hague, met at The 
Hague from April 14 to 16, 1953, to consider these matters. 

A questionnaire, drawn up by the Special Rapporteur, was submitted to the Committee 
of Experts, whose report was drafted by Mr. C. W. van Santen, assistant juridical 
counsel of the Netherlands Minister of Foreign Affairs (A/CN.4/61, Add. 1, May 
18, 1953). Question VI read: 


‘‘How should the international boundary be drawn between two countries, the coasts 
of which are opposite each other at a distance of less than 2 T miles? To what extent 
have islands and shallow waters to be accounted for?’’ 


To this, the Committee of Experts replied: 


‘‘An international boundary between countries the coasts of which are opposite each 
other at a distance of less than 2 T miles should as a general rule be the median line, 
every point of which is equidistant from the base-lines of the States concerned. Unless 
otherwise agreed between the adjacent States, all islands should be taken into considera- 
tion in drawing the median line. Likewise, drying rocks and shoals within T miles of 
only one State should be taken into account, but similar elevations of undetermined 
sovereignty, that are within T miles of both States, should be disregarded in laying down 
the median line. There may, however, be special reasons, such as navigation and 
fishing rights, which may divert the boundary from the median line. The line should 
be laid down on charts of the largest scale available, especially if any part of the body 
of water is narrow and relatively tortuous.’’ (Jbid., Annex, p. 6.) 


Question VII submitted to the Committee of Experts read: 


‘How should the (lateral) boundary line be drawn through the adjoining territorial 
sea of two adjacent States? Should this be done 

‘A. by continuing the land frontier? 

‘*B. by a perpendicular line on the coast at the intersection of the land frontier and 
the coastline? 

**C. by a line drawn vertically on the general direction of the coastline? 

**D. by a median line? If so, how should this line be drawn? To what extent 
should islands, shallow waters and navigation channels be accounted for?’’ 


The Committee of Experts replied: 


“*1. After thoroughly discussing different methods the Committee decided that the 
(lateral) boundary through the territorial sea—if not already fixed otherwise—should 
be drawn according to the principle of equidistance from the respective coastlines. 

**2. In a number of cases this may not lead to an equitable solution, which should 
— arrived at by negotiation.’’ (A/CN.4/61/Add. 1, May 18, 1953, Annex, pp. 

Finally, the Committee of Experts also made the following further ‘‘REMARK REGARD- 
ING THE ANSWERS TO VI AND VII’’: 


3 
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The basic premises on which paragraphs 1 and 2 of this article are based 
are parallel: Paragraph 1 has to do with situations where two states are 
opposite each other, separated by an expanse of continental shelf, while 
paragraph 2 has to do with situations where two states are adjacent, with 
the continental shelf common to both along the littoral. Under each of 
these paragraphs, provision is made for the states concerned to come to 
agreement over the boundary with respect to the continental shelf ad- 
jacent to their coasts. Also, under each of these paragraphs, there is pro- 
vision—in the absence of such agreement and unless another boundary is 
justified by special cireumstances—for the construction of a boundary based 
upon the principle of ‘‘equidistance.’’ In the case of opposite coasts, the 
constructed boundary is to be a median line, that is, a line drawn between 
the states in such a way that every point along it is equidistant from the 
nearest point of the coasts (as expressed by ‘‘the baselines from which 
the breadth of the territorial sea of each state is measured’’) of the two 
states. In the case of adjacent coasts the constructed boundary is to be a 
lateral '** line, that is, a line extending seaward from the states in such a 
way that every point along it is equidistant from the nearest points of the 
coasts (as expressed by ‘‘the baselines from which the breadth of the ter- 
ritorial sea of each country is measured’’) of the two states. 

During the course of the 32nd Meeting of Committee IV, Commander 


‘*The Committee considered it important to find a formula for drawing the interna 
tional boundaries in the territorial waters of States, which could also be used for the 
delimitation of the respective continental shelves of two States bordering the same 
continental shelf.’’ (Jbid., p. 7.) 

Accordingly, Art. 6 (formerly Art. 72 of the ILC draft), pars. 1 and 2, is in 
harmony with the Report of the Committee of Experts. 

In this connection, see Arts. 12 and 14 of the ILC draft relating to delimitation of 
the Territorial Sea (ILC Report, 8th Sess., 1956, loc. cit., pp. 17 and 18). Art. 12 of 
the Convention on the Territorial Sea and the Contiguous Zone, also approved at the 
Geneva Conference on the Law of the Sea (Final Act, A/CONF.13/L.58; ibid./L.52, 
p. 5) reads: 


‘*1. Where the coasts of two States are opposite or adjacent to each other, neither 
of the two States is entitled, failing agreement between them to the contrary, to extend 
its territorial sea beyond the median line every point of which is equidistant from the 
nearest points on the baselines from which the breadth of the territorial seas of each 
of the two States is measured. The provisions of this paragraph shall not apply, 
however, where it is necessary by reason of historic title or other special circumstances 
to delimit the territorial seas of the two States in a way which is at variance with 
this provision. 

‘*2. The line of delimitation between the territorial seas of two States lying op 
posite to each other or adjacent to each other shall be marked on large-scale charts 
officially recognized by the coastal States.’’ 


132 Par. 1 describes the boundary of the continental shelf between states whose coasts 
are opposite each other, in absence of agreement or special circumstances, as a 
‘‘median’’ line. Par. 2 does not assign a name to the line described therein. In the 
ease of the line under par. 2, it is a lateral line, that is, a line extending seaward from 
the baselines of adjacent states, while in the case of the line to be established under 
par. 1, it is to be a ‘‘median’’ line, that is, a line drawn between the states in such a 
way that every point along it is equidistant from the nearest points of the baselines 
of the two states. 
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R. H. Kennedy, British Hydrographer and member of the United Kingdom 
Delegation, discussed, with the aid of a blackboard, the several suggested 
methods of marking boundaries with respect to the continental shelf, namely : 
the seaward extension of the land boundary; a line perpendicular to the 
general direction of the coast; a line based upon a parallel of latitude or 
a meridian of longitude; and a boundary line equidistant from selected 
points. In summary, he stated: 


. sea boundaries established by projection of a land boundary, 
by projection of a parallel of latitude or meridian, or by intersection 
of the radii of two fixed points on the coastline of States which were 
adjacent or opposite to each other were not satisfactory in many cases; 
such boundaries often did not result in a fair apportionment of the 
sea area between the two States concerned, and might, indeed, cut 
across land territory. Similarly, the line of deepest water was not, he 
thought, a satisfactory criterion for establishing a boundary; in the 
presence of a number of pools of varying depth it would be difficult 
to establish the exact position of such a line. The fairest method of 
establishing a sea boundary was that of the median line every point 
of which was equidistant from the nearest points of the base lines 
from which the breadth of the territorial sea was measured, as stated 
in the United Kingdom proposal (A/CONF.13/C.4/L.28). When prop- 
erly drawn, the median line was a precise line consisting of a series 
of short straight lines. In agreeing upon a boundary, adjacent or 
opposite States might well decide to straighten that series of lines so 
as to avoid an excessive number of angles or ‘‘dog-legs,’’ giving an 
equal sea area to each State and also taking into account any special 
circumstances. It had been suggested at a previous meeting that the 
high water line might be a more satisfactory criterion; he pointed out, 
however, that while the high water line did not move as rapidly as the 
low water line, it was nevertheless liable to move, and in certain places 
it had moved out to seaward by several miles in the course of fifty years. 

Among the special circumstances which might exist there was, for 
example, the presence of a small or large island in the area to be ap- 
portioned ; he suggested that, for the purposes of drawing a boundary, 
islands should be treated on their merits, very small islands or sand 
banks being considered as having no continental shelf but only an 
appropriate territorial sea. Other types of special circumstances were 
the possession by one of the two States concerned of special mineral 
exploitation rights or fishery rights, or the presence of a navigable 
channel; in all such cases, a deviation from the median line would be 
justified, but the median line would still provide the best starting 
point for negotiations.'* 


Save for slight drafting changes, the only changes made by Committee 
IV in paragraphs 1 and 2 of Article 72 of the text approved by the Inter- 
national Law Commission in 1956,"** were the insertion of the words ‘‘near- 
est points of the’’ in the clause ‘‘equidistant from the baselines’’ (so that 
the text would read ‘‘equidistant from the nearest points of the base- 


188 A/CONF./13/C.4/SR.32, p. 2. See also the paper prepared by Commander 
Kennedy entitled ‘‘ Brief Remarks on Median Lines »~” Lines of Equidistance, and on 
the Methods Used in Their Construction,’’ distributed at the Conference by the Dele- 
gation of the United Kingdom, April 2, 1958. 

184 ILC Report, 8th Sess., 1956, loc. cit., p. 44. 
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lines’’) in each of these paragraphs. These changes were the result of 
proposals initially made by the United Kingdom,'** and subsequently pre- 
sented as a joint amendment by the United Kingdom and The Nether- 
lands.**® A Venezuelan proposal that the boundaries in the circumstances 
referred to in the two paragraphs should be determined by agreement or 
by other means recognized in international law,'** was defeated by 5 votes 
in favor, 32(U. S.) against, and 19 abstentions.'** 

A Yugoslav proposal to delete, in both paragraphs of Article 72, the 
words ‘‘and unless another boundary line is justified by special circum- 
stances’’ '*® was defeated by 39(U. 8S.) votes against, 9 for, with 8 absten- 
tions.**° 

An Italian proposal to amend paragraph 1 would have provided: 


Where in the proximity of coasts which are opposite to each other there 
are islands belonging to the said continuous continental shelf, in the 
absence of agreement, the boundary is the median line every point of 
which is equidistant from the low water line along the coast of the said 
States, unless some other method of drawing the said median line is 
justified by special circumstances. 
The proposal was rejected.*** 
A proposal to add to paragraph 1, put forward by Iran, read: 


Where special circumstances, as envisaged in this paragraph so war- 
rant, the median line may be measured from the high water mark 
along the coastline of the countries concerned.'* 


This proposal was also defeated.*** 

Paragraph 1 of the article was approved by 38(U. 8.) votes in favor, 
2 against, and 16 abstentions.’*® Paragraph 2 of the article was approved 
by 39(U.S.) votes in favor, 2 against, and 15 abstentions.'** 

Paragraph 3 of the article also had its origin in a proposal initially put 
forward by the United Kingdom,'*? and subsequently taken over by The 
Netherlands and jointly proposed by those two countries.*** 


Initially, the United Kingdom text had read ‘‘. . . any lines which are 
drawn ... shall be defined with reference to charts and to geographical 
features . . . and reference shall be made to fixed permanent identifiable 


185 A /CONF.13/C.4/L.28, and /L.28/Rev. 1. 

186 A /CONF.13/C.4/L.23; A/CONF.13/C.4/SR.33, p. 6. The vote on the U.K. 
Netherlands joint amendment (after the deletion of ‘‘or other submarine areas’’), was 
29(U. 8.) in favor, 17 against, and 8 abstentions (par. 1); and 29(U. 8S.) votes in favor, 
16 against, and 9 abstentions (par. 2). Ibid., pp. 6-7. 

187 A/CONF.13/C.4/L.42. 138 A /CONF.13/C.4/SR.33, p. 6. 

139 A/CONF.13/C.4/L.16 and/Add.1. 140 A /CONF.13/C.4/SR.33, p. 6. 

141 A /CONF.13/C.4/L.25/Rev.1. 

142 This proposal was rejected by 3 votes in favor, 31(U.S.) against, and 18 ab- 
stentions. A/CONF.13/C.4/SR.33, p. 6. 

143 A /CONF.13/C.4/L.60. 

144 A /CONT.13/C.4/SR.33, p. 6. The vote was 6 in favor, 27(U.S.) against, and 21 
abstentions. 
145 Tbid., p. 7. 146 Ibid., p. 8. 
147 A/CONF.13/C.4/L.28 and L.28/Rev. 1. 148 A/CONF.13/C.4/SR.33, p. 6. 
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points on the land.’’**® At the instance of the United States represent- 
ative,’®® the verb ‘‘shall be’’ was changed to ‘‘should be’’ in the revised 
text of the paragraph put forward by the United Kingdom,'™ and subse- 
quently espoused by both the United Kingdom and The Netherlands.’ 
While the United States agreed as to the wisdom of the third paragraph as 
proposed, the United States representative did not feel that states should be 
bound in advance to reach agreement in a particular way.’®** Paragraph 
3 of the article was approved by 32(U. 8S.) votes in favor, 16 opposed, and 
6 abstentions.*™* 

Finally, there was an Iranian proposal to add a new paragraph, reading: 


Where an island or islands exist in a region which constitutes a 
continuous continental shelf, the boundary shall be the median line 
and shall be measured from the low water mark along the coasts of the 
countries concerned, provided, however, that where special circum- 
stances so warrant, the median line shall be measured from the high- 
water mark along the coastline of the countries concerned.’*® 

When this proposal was defeated,’ the Iranian representative (Mr. 
Rouhani) stated that the acceptance of the principle of the median line 
as defined in Article 72, could in no case infringe the sovereign rights 
of his country over any island situated on a median line which might be 
established in the Persian Gulf.**’ 

Professor Miinch of the Federal Republic of Germany stated, with refer- 
ence to paragraphs 1 and 2 of the article, that his government accepted the 
text approved by the majority of the Committee, subject to an interpreta- 
tion of the words ‘‘special cireumstances’’ as meaning that any exceptional 
delimitation of territorial waters would affect the delimitation of the conti- 
nental shelf.*** 

The entire text of Article 72 was approved in Committee IV by 36(U. 8.) 
votes in favor, none against, and 19 abstentions.’*® 

When Article 72 came before the Plenary Session of the Conference,’ 
Mr. Barto’ of Yugoslavia proposed deletion from the text of the words ‘‘and 
unless another boundary line is justified by special cireumstances,’’ *” 
as not justified in any manual on international law. The Iranian Delega- 
tion (Mr. Matine-Daftary) supported retention of the words, stating that 
‘Every law which was too strictly worded was inevitably broken,’’ and 
that there was no mention of the clause in international law manuals ‘‘be- 
cause the continental shelf was a new subject.’’**? Save for Spanish lan- 
guage changes recommended by the Drafting Committee, Article 72 was 


149 A /CONF.13/C.4/L.28. 150 A/CONF.13/C.4/SR.32, p. 8. 
151 A/CONF.13/C.4/L.28/Rev. 1. 182 A /CONF.13/C.4/SR.33, p. 6. 
183 A/CONF.13/C.4/SR.32, p. 8. 154 A /CONF.13/C.4/SR.33, p. 7. 


185 A /CONF.13/C.4/L.60. 
186 A/CONF.13/C.4/SR.33, p. 7. The vote was 2 votes in favor, 33(U. 8.) against, 
and 21 abstentions. 
187 Ibid., p. 8. 158 Jbid. 
158 Ibid. 160 A /CONF.13/SR.9, p. 3. 
161 A/CONF.13/L.15. 162 A/CONF.13/SR. 9, p. 3. 
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adopted without change in Plenary by 63(U. 8.) votes in favor, none 
against, and 2 abstentions.'® 


ARTICLE 7 
(new article) 
This article of the Convention reads: 


The provisions of these articles shall not prejudice the right of the 
coastal state to exploit the subsoil by means of tunnelling irrespective 
of the depth of water above the subsoil.’ 

The article had its origin in a proposal, almost identically worded, put for- 
ward by the United Kingdom in connection with Article 2 of the Conven- 
tion (Article 68 of the ILC draft)..°% The Drafting Group of Committee 
IV included the provision as a separate article (Article 73).*° In Plenary 
Session of the Conference the article was adopted, with changes in the 
French and Spanish texts recommended by the main Drafting Committee,” 
by 62(U. S.) votes to none, with 4 abstentions.’ 


‘* DISPUTES’’ PROVISION 


Apart from the substantive articles of the Convention adopted, certain 
other important matters came before Committee IV and the subsequent 
plenary sessions of the Conference that considered its work, among which 
was the matter of whether there should be a ‘‘disputes’’ article relating to 
the articles treating of the continental shelf, as recommended by the Interna- 
tional Law Commission in its 1956 text. Article 73 of the ILC text read: 


Any disputes that may arise between States concerning the inter- 
pretation or application of articles 67-72 shall be submitted to the 
International Court of Justice at the request of any of the parties, 
unless they agree on another method of peaceful settlement.**® 


Additional proposals in the matter before Committee IV were: an Argen- 
tine proposal to replace Article 73 by an article providing for settlement 
of disputes ‘‘in accordance with the principles of the Charter of the United 
Nations’’;*"° a U.S.S.R. proposal, subsequently withdrawn and then es- 
poused by Venezuela, to delete the words ‘‘at the request of any of the 


163 Tbid. 

164 Final Act, A/CONF.13/L.58; ibid./L.55, p. 4. 

165 A/CONF.13/C.4/L.44. The proposal as put forward by the U.K. began with 
the words: ‘‘The provisions of paragraph 1 of this Article shall not prejudice .. .”’ 
Prior to the vote on this proposal in Committee IV, Mr. Jhirad of India proposed that 
the paragraph should begin with the words: ‘‘The provisions of these articles shal] not 
prejudice ...’’ The United Kingdom representative accepted the proposal. The 
vote on the proposal as amended was 25 votes (U.S.) in favor, 19 against, and 23 
abstentions (A/CONF.13/C.4/SR. 24, p. 8). 
166 A /CONF.13/C.4/L.65, p. 3; A/CONF.13/C.4/SR.41, p. 7. 
167 A/CONF.13/L.13; A/CONF.13/L.12, Annex II, p. 3. 
168 A/CONF.13/SR.9, p. 3. 
169 ILC Report, 8th Sess., 1956, loc. cit., pp. 44-45. 
170 A/CONF.13/C.4/L.51; A/CONF.13/C.4/8R.35, p. 8. 
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parties’’ and replace them by the words ‘‘in accordance with the statute 
of the Court,’’ '”* thus eliminating the compulsory aspect of the ILC text; 
two Netherlands proposals, one, to replace the ILC text by providing that 
disputes concerning Articles 67-72 might, unless another method of set- 
tlement was agreed upon, be submitted to the International Court of Justice 
by ‘‘unilateral application’’ of any of the parties, thus conforming to the 
wording of the Statute of the Court; and second, a proposal that in the 
ease of disputes relating to Article 72, the International Court of Justice 
should have power to decide ex aequo et bono whether a boundary line 
other than that defined in that article was justified by special circum- 
stances ; ‘7? and an Indian proposal to add a proviso to the ILC text to re- 
tain in full vigor exceptions made to the competence of the Court in dec- 
larations under Article 36 of the Statute of the Court.’’* Each of these 
proposals was in turn defeated in Committee IV, leaving the ILC text to 
be voted upon, which was accepted at the 35th Meeting of the Committee, 
on April 10, 1958, by 33(U. S.) votes in favor, to 15 against, with 14 ab- 
stentions.* The United States supported the ILC draft.’ That text 
provided that disputes should be submitted to the International Court of 
Justice only if other methods of peaceful settlement were not previously 
agreed upon, and did not therefore exclude such methods. The United 
States, however, saw no need for a provision to the effect that parties to a 
dispute should accept a settlement in accordance with the procedures or 
principles of the United Nations Charter, or which reiterated the provisions 
of the Statute of the Court. States, for the most part, would already be 
so obligated to resort to peaceful procedures, and might resort to the Inter- 
national Court of Justice in conformity with the Statute of the Court. 

In Plenary Session, it developed that there was considerable sentiment 
against including a ‘‘disputes’’ provision in the Convention on the Conti- 
nental Shelf.17* Instead, the Conference, at the 17th Plenary Session, 
adopted an ‘‘Optional Protocol of Signature Concerning the Compulsory 
Settlement of Disputes,’’ '*? applicable to ‘‘ Disputes arising out of the inter- 
pretation or application of any Convention on the Law of the Sea,’’ save 


111 A/CONF.13/C.4/L.59; A/CONF.13/C.4/SR.35, p. 11. 

172 A/CONF.13/C.4/L.62. 178 A/CONF.13/C.4/L.61. 

174 A/CONF.13/C.4/SR.35, p. 11. The Argentine amendment was rejected by 30 
(U.S.) votes to 25, with 5 abstentions. The Venezuelan (original U.S.S.R. proposal) 
amendment was rejected by 29(U.S.) votes to 26, with 6 abstentions. The Netherlands’ 
first proposal was rejected by 29(U.S.) votes to 25, with 7 abstentions. The Nether- 
lands’ second proposal was rejected by 44(U.S.) votes to 3, with 13 abstentions. The 
Indian amendment was rejected by 25(U.S.) votes to 11, with 25 abstentions. Ibid. 
For the vote on the ILC text, see ibid., p. 12. 

178 A/CONF.13/C.4/SR.34, pp. 5-6. 

176 A/CONF.13/SR.9, pp. 3-4. See also A/CONF.13/SR.13. 

177 The separate Protocol had its origin in Swiss initiative, presented in the form of a 
letter to the President of the Conference (A/CONF.13/BUR/L.3; A/CONF.13/L.40). 
The Optional Protocol of Signature, as amended, was adopted on April 26, 1958, by 52 
(U.S.) votes in favor, none opposed, and 13 abstentions (A/CONF.13/SR.17, p. 12). 
For the text of the Protocol as adopted, see Final Act, A/CONF.13/L.58, ibid./L.57, 
reprinted below, p. 862. 
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disputes with reference to certain articles of the Convention on Fishing and 
Conservation of Living Resources of the High Seas, as to which that Conven- 
tion contains its own specific procedures.'** Accordingly, a ‘‘disputes’’ 
clause was not included in the Convention on the Continental Shelf.**® 


SEPARATE CONVENTION 


During the course of the discussions in Committee IV the matter of the 
form in which the final instrument emanating from the Committee’s work 
should be cast remained undecided. Dr. Garcia Amador of Cuba, member 
of the International Law Commission, suggested that Committee IV con- 
sider embodying the articles in a draft declaration which states would not 
be expected to ratify formally.**° The suggestion did not find favor. 
Certain other representatives favored inclusion of the articles pertaining 
to the continental shelf with articles evolved on other aspects of the law of 
the sea by other committees of the Conference, apparently in a single 
document.’* It appeared that the latter were not too clear among them- 
selves as to the scope of the convention envisaged, and a text of such a 
multifarious convention was never circulated either in skeleton form or in 
draft. This may have been the result, in part, of the fact that Committee 
IV concluded its work ahead of the other committees, and that at the time 
that its recommendation was made to the Conference as to the form of its 
work, other committees had not completed consideration of the articles 
before them and had not come to grips with the form in which their 
respective agreed texts should be cast. At the close of its work, Committee 
IV adopted a Canadian proposal (as amended by the U.S.S.R.) stating 
that Committee IV recommended to the Conference that the results of 
its work be embodied in a convention relating to the continental shelf.’® 

The matter of the form of the instrument was finally decided in Plenary 
Session of the Conference on April 22, 1958, at the outset of conference 
consideration of the work of Committee IV."** At that point, Mr. Jhirad 
of India proposed that the Conference should first decide to incorporate 
the articles on the continental shelf, ‘‘which was an entirely new concept, 
in a separate convention.’** He was promptly supported in his proposal 
by Sir Reginald Manningham-Buller (U.K.), Professor Tunkin (U.S.S.R.), 

178 For the text, as adopted by the Conference, of the Convention on Fishing and 
Conservation of the Living Resources of the High Seas, considered by Committee III, 
see Final Act, A/CONF.13/L.58, ibid./L.54, below, p. 851. The substantive articles of 
that Convention referred to in the Optional Protocol are Arts. 4-8, while the procedural 
articles are Arts. 9-12 of that Convention. 

179On April 26, 1958, at the 17th Plenary Session, following the adoption of tlie 
Optional Protocol of Signature Concerning the Compulsory Settlement of Disputes, Art 
74 was finally put to the vote of the Conference, in order to remove all doubts as to its 
status, with the result that it failed to receive the required two-thirds majority, the 
vote being 38 votes in favor, 20 against, and 7 abstentions (U.S.) (A/CONF.13/SR.17, 
p. 12). 180 A/CONF.13/C.4/SR.36, p. 3. 

181 See A/CONF.13/C.4/SR.37 and 38. 

182 A/CONF.13/C.4/SR.38, pp. 2, 6-7. The vote was 39(U.S.) in favor, and 6 


against, and 7 abstentions. 


183 A/CONF.13/SR.8, p. 5. 184 Ibid., p. 2. 
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and Miss Whiteman (U.S.A.), and others.'*® Representatives of France, 
Chile, Yugoslavia, Italy, Venezuela and others opposed the Indian pro- 
posal.*** The Conference decided by a vote of 57(U. 8.) in favor, 11 
against, and 12 abstentions, to include the articles on the continental shelf 
in a separate convention.**’ 

Surprisingly, the writer gained the impression that representatives of 
some countries seemed to be under an impression that the United States 
had to have the Convention on the Continental Shelf, and that by holding 
off on their assent to a separate convention with reference to the shelf, 
something was to be gained from the United States, by way of trading, 
with reference to points still remaining undecided in other committees. 
This view, if it existed, was unfounded. The United States Delegation did 
not go to the Conference with the intention of sacrificing points of import- 
ance on aspects of the law of the sea considered in other committees of the 
Conference in order that there should be a Convention on the Continental 
Shelf. 

RESERVATIONS 

Another controversial matter before Committee 1V and subsequently, 
in the Plenary Session, was that of whether reservations should be per- 
mitted to the articles on the continental shelf, and, if so, whether they 
should be limited. 

After considering a list of examples of so-called ‘‘final clauses’’ appear- 
ing in various treaties and conventions, supplied by the United Nations 
Secretariat,'** Committee IV decided to follow an article permitting res- 
ervations to all except certain articles to be enumerated. For this purpose, 
the Committee voted separately on each article that it had approved, with 
the result that it voted that each article from 67 through 74 should be 
included in the enumeration.'*® However, the Committee by the narrow 
vote of 20(U. 8S.) in favor, 21 against, and 20 abstentions, rejected the 
““reservations’’ clause as thus formulated when the article was put to the 
vote as a whole.'®° 

In the 13th Plenary Session, however, the Conference adopted a pro- 
posal put forward by Canada that reservations to Articles 67 to 69 should 
be prohibited." The United States supported the Canadian proposal, 
taking the view that reservations to certain articles would seriously under- 
mine the Convention.’** However, at the 18th Plenary Session, at the in- 
stance of the U.S.S.R., a formula proposed as an alternative by the Draft- 
ing Committee of the Conference,’** was approved by 43(U. 8.) votes in 
favor, 5 against, and 19 abstentions.’ Accordingly, Article 12, para- 
graph 1, of the Convention reads: 


185 [bid., pp. 2-5. 186 Tbid. 

187 Ibid., p. 5. 188 A/CONF.13/L.7. 

189 A/CONF.13/C.4/SR.40, pp. 5-6. 

190 Ibid., p. 6. The voting took place at a late night session amidst some confusion. 

191 A/CONF.13/L.16. Subject to re-wording in the Drafting Committee the proposal 
was adopted by 40(U.S.) votes in favor, 4 against, and 19 abstentions (A/CONF.13/ 
SR.9, p. 11). 192 A/CONF.13/SR.9, p. 9. 

198 A/CONF.13/L.32, p. 2; A/CONF. 13/SR.18, p. 2. 
194 Tbid., p. 3. 
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At the time of signature, ratification or accession, any state may make 
reservations to articles of the Convention other than to Articles 1 to 
3 inclusive.?** 


DENUNCIATION 


Perhaps equally dangerous, from the standpoint of maintaining the 
essence of the text of the Convention, was the sentiment that appeared 
in Committee IV, and subsequently in Plenary Session, in favor of a pro- 
vision to be included in the Convention permitting denunciation of its 
provisions. The matter of inclusion of a ‘‘denunciation’’ provision was 
rejected in Committee IV, at its 40th Meeting on April 17.°%° The United 
States strongly opposed the inclusion of such a provision as undesirable.’” 
However, at the 41st Meeting, certain delegations questioned the wisdom 
of the rejection of the inclusion of a ‘‘denunciation’’ clause and it was 
concluded that the matter should be left to the Plenary Conference.’ 

At the 9th Plenary Session of the Conference, this matter along with 
the subject of other final clauses was referred to the Drafting Committee 
of the Conference.’*® The Drafting Committee concluded that a denuncia- 
tion clause was unnecessary.” At the 18th Plenary Session, the Confer- 
ence rejected a proposal put forward by Mexico (Dr. Gomez Robledo) to 
include a denunciation clause, by a vote of 12 votes in favor, 32(U. 8.) op- 
posed, and 23 abstentions.*” 


ee 


OrHerR PROovISIONS 


The Convention by its terms is open for signature until October 31, 
1958,?°? and for accession,?®* by all states Members of the United Nations 
or of any of the specialized agencies, and by any other state invited by the 
General Assembly to become a party to the Convention. It is to come 
into force on the 30th day following the date of deposit with the Secretary 
General of the United Nations of the twenty-second instrument of ratifica- 
tion or accession.*** At the end of five years following the entry into force 
of the Convention, request for revision of the Convention may be made by 
any Contracting Party by means of notification addressed to the Secretary 
General of the United Nations.*°° The Secretary General has the duty 
of keeping states informed of signatures, ratifications, accessions, of the 
date on which the Convention comes into force, of requests for revision, and 
of reservations.** The final article of the Convention provides that the 
original of the Convention, of which the Chinese, English, French, Russian 


195 A /CONF.13/L.55, p. 4. 

196 A /CONF.13/C.4/SR.40, pp. 8-9 (rejected by 5 votes in favor, 17(U.S.) against, 
with 23 abstentions.) 197 Ibid., p. 8. 

198 A /CONF.13/C.4/SR.41, pp. 2-3; ibid./SR.42, p. 2; A/CONF.13/L.12, p. 13. 

199 A/CONF.13/SR.9, pp. 12-14. 

200 Sixth Report of Drafting Committee, A/CONF.13/L.32, p. 3. 

201 A/CONF.13/SR.18, pp. 3-6. 208 Art. 10. 

202 Art. 8. 20¢ Art. 11, par. 1. 

205 Art. 13, par. 1. The U.N. General Assembly is to decide upon the steps, if any, 
to be taken on the request. Art. 13, par. 2. 
206 Art. 14. 
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and Spanish texts are ‘‘equally authentic,’’ shall be deposited with the 
Secretary General of the United Nations.?” 


ADOPTION OF THE CONVENTION 


The Convention on the Continental Shelf was approved by the Con- 
ference in Plenary Session, April 26, 1958, by 57 votes in favor (including 
that of the United States), 3 votes opposed, and 8 abstentions.*% The 
three opposing votes were cast by Belgium, the Federal Republic of Ger- 
many, and Japan. The representatives of Belgium and the Federal Re- 
public of Germany stated that they had voted against the Convention be- 
cause they considered that the criterion of exploitability in Article 67 was 
incorrect and because they could not support the Convention without 
Article 74 (‘‘disputes’’ clause).2°° The representative of Japan stated 
that he voted against the Convention because reservations to Articles 67 
and 68 were not admitted and because Article 74 had been rejected.**® 


EVALUATION 


It is probably yet too early to prophesy as to the probable extent of 
ratification of, or accession to, the Convention. Seventeen countries signed 
the Convention at Geneva, and nineteen other countries have signed subse- 
quently.*™ 

Suffice it to say, however, that regardless of the number of its ratifica- 
tions and accessions, the Convention, together with the greatly similar 
1956 International Law Commission draft on the same subject, will, in 
the future, doubtless have considerable influence on the content and direc- 
tion of the developing international law with respect to the continental 
shelf. Thus, ratified or unratified, certain tendencies, generally recognized 
by states and set forth in the Convention, cannot fail to have a marked 
imprint on the course of development of international law concerning the 
continental shelf. Some may think that the Convention goes too far; 
others, perhaps a larger number, may think that it does not go far enough 
in certain of its aspects. Of course, whether it does or not is a matter 
of opinion; both views may be warranted in some measure. In any such 
assessment, it is to be borne in mind that the drafting in such a com- 
paratively new field was difficult; that the Conference was tinged with 
politics; that the background of delegates was extremely variant; that in 
voting it was necessary to procure a majority of two-thirds in Plenary 
Session in order for the Conference to adopt a provision; and that, should 
it be desirable, any state party to the Convention may in future request 
revision of the Convention according to its terms. 


207 Art. 15. 208 A/CONF.13/SR.18, p. 6. 

209 Thid, 210 

211 Information as of October 30, 1958. Countries signing at Geneva: Argentina, 
Canada, China, Colombia, Costa Rica, Cuba, Denmark, Dominican Republic, Ghana, 
Guatemala, Haiti, Iceland, Israel, Nepal, Thailand, Uruguay, and Yugoslavia. Subse- 
quent signatories: Afghanistan, Australia, Bolivia, Ceylon, Finland, German Federal 
Republic, Indonesia, Iran (with reservations), Ireland, Lebanon, Liberia, New Zealand, 
Panama, Portugal, Switzerland, Tunisia, the United Kingdom, the United States, and 
Venezuela. 
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A CONSIDERATION OF THE LEGAL STATUS OF THE 
GULF OF AQABA 


By Cuarues B. SELAK, JR. 


Of the District of Columbia Bar * 


The status under international law of the Gulf of Aqaba has come to be a 
matter of concern not only to the several littoral states, but also to the in- 
ternational community. The basic issue, that of freedom of navigation in 
this arm of the Red Sea, has been brought into focus as a result of restrictive 
efforts of several of the coastal states with respect to Israeli shipping, for 
Arab-Israeli hostility has given political, strategic, commercial and even re- 
ligious significance to a water area which, until recently, had attracted little 
attention. Without taking a position on the Palestine question, which re- 
mains essentially political, it is intended herein to describe the background 
of the Gulf of Aqaba problem, to explain the several points of view held 
with respect to the Gulf’s status, and to consider what principles of interna- 
tional law may be applicable to this water area and the entrances thereto. 

The Gulf of Aqaba is the eastern of two arms into which the Sinai Penin- 
sula separates the Red Sea at its northern extremity ; the western arm is the 
Gulf of Suez, which leads into the Suez Canal. The Gulf of Aqaba is some- 
what over one hundred miles in length, and varies in width between three 
miles on the narrow bay at its northern end and seventeen miles at its wid- 
est point. The mouth—from Sinai Peninsula headland to Arabian Penin- 
sula headland—is approximately nine miles in width. A valve-shaped is- 
land at the entrance, however, Tiran Island, further narrows the possibility 
of access to the Gulf, and, in fact, creates two entrances thereto. The 
western and principal entrance passes between Tiran Island and the Sinai 
Peninsula shore. It is approximately four miles in breadth, and has two 
channels, Enterprise Passage and Grafton Passage. The former, which lies 
close to the Sinai Peninsula coast, is the principal shipping channel into 
the Gulf, and the only channel which can be navigated safely by vessels of 
substantial size. Grafton Passage, separated from Enterprise Passage by 
a series of reefs, lies close to Tiran Island. Another island, Sanafir, is 
situated two miles east of Tiran. The eastern entrance to the Gulf passes 
between the two islands and the Arabian mainland, and appears seldom 
to be used, since reefs therein render navigation difficult except for small 
boats. The narrow belt of water between the two islands appears also to 
be non-navigable because of reefs. References in public statements have 


* The views expressed herein are the personal views of the author. He wishes to 
express his thanks to Judge Jasper Y. Brinton, formerly President of the Court of 
Appeals of the Mixed Courts of Egypt, for material furnished and valuable suggestions 
made in connection with the article’s preparation. 
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been made both to the Strait of Tiran and to the Straits of Tiran. It is 
unclear which designation is correct. However, the first obviously refers 
to the western and principal entrance, and the second to both entrances. 

For over a thousand years the Gulf has been surrounded by Arab ter- 
ritories. By approximately 700 A.D. the Arab conquest of a large part 
of the area known today as the Middle East had been completed, and from 
that time until approximately 1517, when the Arab territories surrounding 
the Gulf were brought under the political control of the Ottoman Empire. 
the Gulf apparently was an exclusively Arab water area. From 1517 
until the end of World War I the Gulf was controlled by the Empire.’ 
During that long period the question of the Gulf’s status does not appear 
to have arisen. When, however, during the Middle Ages a Crusader fleet 
made an incursion into the Gulf and the Red Sea from its base at the 
northern end of the Gulf, the whole Muslim world was shocked at the 
invasion of water areas which constituted a gateway of the pilgrims to the 
Islamie Holy Cities of Mecca and Medina.’ 

Today, four coastal states enclose the Gulf—the United Arab Republic,’ 
Saudi Arabia, Jordan [for a short time a member of the Arab Union of 
Iraq and Jordan],* and Israel. Egypt, one of the partners constituting the 
United Arab Republic, is sovereign of the western or Sinai Peninsula coast, 
and Saudi Arabia of the eastern coast. Jordan and Israel each possess a 
small coastal strip at the very head of the Gulf. The islands of Tiran and 
Sanafir were under Egyptian occupation at the beginning of the Israeli 
drive against Egypt which commenced on October 29, 1956. Neither 
Egypt (UAR), Saudi Arabia, nor Jordan maintains diplomatic relations 
with Israel, nor, in fact, have any of them recognized its existence since 
its establishment in the spring of 1948. 

The ancient port of Aqaba fell into decay during the Middle Ages, but 


1See H. L. Hoskins, The Middle East 99 (N. Y., 1954); George Stitt, A Prince of 
Arabia 16 (London, 1948); George Antonius, The Arab Awakening 19 (Philadelphia, 
1938) ; and H. J. Liebesny, ‘‘ International Relations of Arabia,’’ 1 Middle East Journal 
149 (1947). 

2 See 2 Steven Runciman, A History of the Crusades 436-437 (Cambridge University 
Press, 1952). 

3 The union of Egypt and Syria to form the United Arab Republic was proclaimed 
officially on Feb. 21, 1958. N. Y. Herald Tribune (European ed.), Feb. 26, 1958, p. 
2. Text of Proclamation in Egyptian Economic and Political Review, March, 1958, 
p- 26; for Provisional Constitution, see ibid., April, 1958, p. 23, and 13 Comunita In- 
ternazionale 409 (1958). Egypt only has a coastline on the Gulf. 

#On March 19, 1958, Iraq and Jordan announced the terms of their new federal 
constitution, which recognizes King Faisal of Iraq as the senior monarch of the Arab 
Union. New York Herald Tribune (European ed.), March 20, 1958, p. 2. Text of 
Constitution in 13 Comunita Internazionale 413 (1958). 

On May 27, 1958, King Faisal of Iraq was sworn in as President of the Arab Union 
when the Federal Parliament held its first session in Amman, Jordan. Washington 
Post and Times Herald, May 28, 1958, p. A5. On Aug. 2, 1958, King Husayn of Jordan 
announced the formal dissolution of the Arab Union of Iraq and Jordan. The Union 
had been de facto terminated by the Iraqi revolt of July 14, 1958. See New York 
Times, Aug. 3, 1958, pp. 1 and 10. 
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sustained a revival during the early part of the nineteenth century, and, in 
1841, was recognized by the Ottoman Government as belonging, with the 
Sinai Peninsula, to Egypt because of its regular use by Egyptian pil- 
grims proceeding overland to Mecca and Medina. In 1892, after Egyp- 
tian pilgrims began to use the sea route to the Muslim Holy Places, the 
Ottoman Empire resumed possession of Aqaba. In 1902 the Turks oc- 
cupied the neighboring post of Tabah, supposed to be Solomon’s ancient 
port of Ezion-Geber.* Great Britain on behalf of Egypt objected to the 
occupation, and the Turks withdrew.* The frontier between Egypt, 
nominally an Ottoman province, but in effect a British protectorate since 
1882.7 and the area which later became the Palestine Mandate, was de- 
limited by the agreement signed and exchanged at Rafah on October 1, 
1906, between the Commissioners of the Turkish Sultanate and the Com- 
missioners of the Egyptian Khedivate, concerning the fixing of a Separat- 
ing Administrative Line between the Vilayet of Hejaz and Governorate 
of Jerusalem and the Sinai Peninsula. The frontier was fixed beginning 
at Umm Rash Rash or Ras Tabah on the western shore of the Gulf of Aqaba 
(approximately one mile northeast of the town of Tabah) and extending 
in a general north northwesterly direction to the Mediterranean Sea, pass- 
ing 390 meters (approximately 426 yards) southwest of Bir Rafah (in 
the present Gaza Strip area) near that sea. Boundary pillars were erected 
at intervals along the frontier. This boundary has remained unchanged 
since 1906, although it has long ceased to be a mere administrative bound- 
ary between two units of the Ottoman Empire. It is the same as that re- 
ferred to as the Egyptian frontier in the Rhodes General Armistice Agree- 
ment of February 24, 1949, between Egypt and Israel. The Sinai Pen- 
insula thus was included within the territory of Egypt. Since Egypt 
achieved its formal independence in 1922,'° it clearly has been sovereign 


5 Background paper on the Gulf of Aqaba, by the Ministry of Foreign Affairs of 
Israel (Jerusalem, May, 1956), p. 5. 

* Article on the Gulf of Aqaba in Encyclopedia Britannica, Vol. 2 (14th ed.). 

* Hoskins, op. cit., at p. 61, states that Egypt’s status as a British protectorate 
‘*existed in most essentials since 1877 and in all since 1914.’’ The Anglo-Egyptian 
agreement of Sept. 7, 1877, ‘‘to all intents envisaged Great Britain as the protector 
of Egyptian territorial interests.’’ Jbid., p. 60. It was in 1882, however, that 
British troops actually occupied Egypt. See C. B. Selak, Jr., ‘‘The Suez Canal Base 
Agreement of 1954,’’ 49 A.J.I.L. 487-505 at 490 (1955). On Dee. 18, 1914, Great 
Britain declared the abolition of Ottoman suzerainty over Egypt (108 Brit. and For. 
State Papers 185 (1914-Part II)), an act accepted retroactively to Nov. 5, 1914, by 
the Turkish Republic, successor state to the Ottoman Empire, through the Treaty of 
Lausanne of July 23, 1923 (117 ibid. 543-591 at 549 (1923)). 

* For text of agreement, see 99 ibid. 482-484 (1905-1906). 

*U.N. Security Council, 4th Year, Official Records, Spec. Supp. No. 3; 6 Revue 
Egyptienne de Droit International 299-308 (1950); J. C. Hurewitz, Diplomacy in 
the Near and Middle East, Vol. II, pp. 299-304 (Princeton, 1956); Israeli Foreign 
Ministry Background Paper on Gulf of Aqaba, op. cit., pp. 3-6. 

10Great Britain and Egypt, 1914-1951, Royal Inst. of Int. Affairs, Info. Papers 
No. 19, pp. 8-9 (London, 1952). 
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of the western shore (Sinai Peninsula coast) of the Gulf of Aqaba from 
Ras Tabah southwards.” 

The Hejaz’s independence of the Ottoman Empire was recognized for- 
mally on December 10, 1916, by the United Kingdom, France and Russia, 
following the ‘‘Arab Revolt’’ against the Turks. In the summer of 1917 
Colonel T.E. Lawrence and the Hejaz Army captured Aqaba. The Treaty 
of San Remo of April 25, 1920, gave the United Kingdom an ‘‘A’’ Mandate 
for Palestine, which included Trans-Jordan.** In 1922 the Palestine Man- 
date was divided into two parts, Palestine proper and the Amirate of 
Trans-Jordan, and Abdullah, son of King Husayn of the Hejaz, became 
Amir of Trans-Jordan. No effort was made at that time to define the 
border between Trans-Jordan and the Hejaz, since the Hashemite family 
ruled both areas. When King Husayn was forced to abdicate in 1924 as 
a result of the invasion of the Hejaz by the Saudi dynasty of Nejd, he 
took refuge in the Aqaba region. In July, 1925, a Saudi attack on the 
area being anticipated, Great Britain, as the Mandatory Power, ejected 
King Husayn, who retired to Cyprus. Britain then began to administer 
the Aqaba-Ma’an area as a part of Trans-Jordan.* 

As of January 8, 1926, the Sa’ud dynasty incorporated the Hejaz into 
its dominions, and by the Treaty of Jidda of May 20, 1927,’* the British 
Government recognized the complete and absolute independence of His 
Majesty the King of the Hejaz and Nejd and its Dependencies. As of 
September 2, 1932, King "Abd al-Aziz ibn Sa’ud changed the name of 
his consolidated domain to the Kingdom of Saudi Arabia, the Arabia of 
the Sa’uds. 

A dispute regarding the border between Trans-Jordan and the Hejaz 
made it expedient to append an exchange of notes to the Treaty of Jidda 
to provide that the frontier should run as follows: 


11A contrary view is expressed by L. M. Bloomfield, Egypt, Israel and the Gulf 
of Aqaba in International Law (Toronto, Canada, 1957). Bloomfield asserts that 
Turkey never recognized that an area south of a line drawn from Tabah to Suez, 
the South Sinai Peninsula, formed a part of Egypt, and states that Egypt was merely 
given administrative rights over this area by the 1906 agreement (p. 139). He con- 
cludes (p. 164) that therefore Egypt ‘‘does not enjoy territorial water rights in tle 
Gulf of Aqaba.’’ Although he admits that neither Turkey nor the United Kingdom 
have made claims with respect to this area in recent times, he asserts that ‘‘this 
does not necessarily imply a renunciation in International Law of such claim, if it 
exists.’’ (p. 142.) He suggests a U.N. trusteeship over this area to assure tlie 
maintenance of the international character of the Strait of Tiran and the Gulf of 
Aqaba (p. 165). 

Inasmuch as the agreement of 1906 concerned only the fixing of an administrative 
line between Egypt, then a part of Turkey, and Palestine, also a part of Turkey, it is 
difficult to see why a distinction should be made between the northern and southern 
parts of the Sinai Peninsula. In any event, Egypt since 1922 appears to have ex- 
ercised undisputed sovereignty over the whole peninsula. 

12 Stewart Perowne, The One Remains 10 (London, 1954). 

13 Article on Gulf of Aqaba in Encyclopedia Britannica, Vol. 2 (14th ed.). 

1411 C. V. Aitchison, A Collection of Treaties, Engagements and Sanads 189 and 227 
(5th ed., Delhi, 1933). On the birth of Saudi Arabia, see Benoist-Mechin, Ibn Saud, 
ou La Naissance d’un Royaume (Paris, 1955), trans. into English by Denis Weaver, 
under the title, Arabian Destiny (London, 1957). 
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From the intersection of meridian 38°E and parallel 29°35’N to a 
point on the Hejaz Railway two miles south of Mudawwara. From 
this point it proceeds in a straight line to a point on the Gulf of Aqaba 
two miles south of the town of Aqaba.*® 


This line purported to be only a de facto administrative frontier, and not 
a definitive boundary, since the exchange of notes referred to ‘‘favorable 
circumstances [which] will permit a final settlement of this question.’’ ** 
King ’Abd al-Aziz, who regarded the incorporation of the Aqaba-Ma’an 
area into Trans-Jordan as a usurpation of territory which rightfully be- 
longed to the Hejaz, insisted upon this qualification. 

The Treaty of 1927 was extended by exchanges of notes in 1936 and 
again in 1943, without reference to a final boundary settlement between 
Trans-Jordan and Saudi Arabia. There has been no boundary settlement 
since Trans-Jordan on March 22, 1946, ceased to have mandate status. At 
the present time Saudi Arabia clearly is sovereign of the eastern littoral of 
the Gulf of Aqaba from a point two miles south of the town of Aqaba to 
the Gulf’s entrance. 

Jordan and Israel each possess a small coastal strip on the truncated 
bay at the very head of the Gulf. That of Jordan is approximately four 
miles in breadth, and that of Israel, five miles in breadth. When in 1922 
Palestine proper and Trans-Jordan were separated, the boundary was 
traced from a point two miles west of the town of Aqaba northward along 
the Wadi al-Arabah.'* This boundary was fixed upon in 1949 by the 
Jordanian-Israeli Mixed Armistice Commission as the Armistice line be- 
tween Israel’s territory of the Negev and the Hashemite Kingdom of Jor- 
dan (as Trans-Jordan came to be called as of April 26, 1949).** Israel 
secured control of that part of Palestine known as the Negev, including the 
five-mile strip on the Gulf of Aqaba, during the hostilities which followed 
the termination on May 15, 1948, of the British Mandate for Palestine, and 
the proclamation of the state of Israel at approximately the same time.’® 
Israel’s port of Elath (Eilat) is situated on this five-mile strip. 


15 Aitchison, op. cit., p. 229. 

16 Ibid., p. 230. And see exchange of notes between the United Kingdom and 
Saudi Arabian governments of Oct. 3, 1943, Treaty Series No. 13 (1947), Cmd. 7064 
(British), and 145 Brit. and For. State Papers 157-158 (1943-1945). 

17A ‘*Memorandum on the Application of the Mandate for Palestine in Trans- 
Jordan’’ was approved at Geneva, September 16, 1922, and provided that: ‘*Trans 
Jordan . . . comprises all territory lying to the east of a line drawn from a point two 
miles west of the town of Aqaba on the Gulf of that name up the center of the Wadi 
al-Arabah, Dead Sea and River Jordan to its junction with the River Yarmuk; thence 
up the center of that river to the Syrian frontier.’’ League of Nations Official 
Journal, November, 1922, p. 1390; 17 A.J.I.L. Supp. 172 (1923); 1 Hudson, Inter 
national Legislation 120-121 (Wash., D. C., 1934). 

18See Jordanian-Israeli General Armistice Agreement of April 3, 1949, U.N. Doe. 
8/1302, as corrected April 21, 1949, U.N. Security Council, 4th Year, Official Records, 
Spec. Supp. No. 1, Art. V, and Map I of Annex I; also U. S. Dept. of State, Documents 
and State Papers, Vol. I, No. 14 (May, 1949), pp. 806-809, at 807. See also Raphael 
Patai, The Kingdom of Jordan 48 (Princeton, 1958). 
ie See article by Harry Gilroy, ‘‘ ‘Pearl of Negev’ may Earn its Name,’’ in N. Y. 
Times, April 11, 1954, which refers to Israel’s ‘‘five mile strip on the Gulf of Aqaba.’’ 
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With respect to the islands of Tiran and Sanafir, Egyptian Delegate 
Azmi informed the Security Council on February 15, 1954, that the is- 
lands had constituted Egyptian territory since 1906, at the time of the 
delimitation of the frontier between Egypt and Palestine.*® Under date 
of March 31, 1957, however, the Saudi Arabian Government addressed a 
circular note to the missions of ‘‘friendly Governments’’ in Jidda, which 
asserted that the islands ‘‘are Saudi Arabian property.’’** A memo- 
randum attached to a letter dated April 12, 1957, from the Permanent 
Representative of Saudi Arabia to the United Nations, addressed to the 
Secretary General, stated that ‘‘these two islands are Saudi Arabian.’’ 
Egypt does not appear to have questioned this Saudi claim of sovereignty. 

The claims of the coastal states of the Gulf with respect to breadth of 
territorial sea and contiguous zones may be summarized as follows: 


(a) Saudi Arabia: Territorial Waters Decree of May 28, 1949. 

Article 5. The coastal sea of Saudi Arabia lies outside the inland 
waters of the Kingdom and extends seaward for a distance of sir 
nautical miles. 


Article 9. With a view to assuring compliance with the laws of the 
Kingdom relating to security, navigation, and fiscal matters, mari- 
time surveillance may be exercised in a contiguous zone outside the 
coastal sea, extending for a further distance of siz nautical miles and 
measured from the base-lines of the coastal sea, provided however, 
that nothing in this article shall be deemed to apply to the rights of 
the Kingdom with respect to fishing.** 

(b) Egypt: Territorial Waters Decree of January 15, 1951. 

Article 5. Identical with Article 5 of the Saudi decree of May 28, 

1949. 


Article 9. Identical with Article 9 of the Saudi decree of May 28, 

1949, except that after the phrase ‘‘extending for a further distance 
of six nautical miles,’’ it continues, ‘‘beyond the six nautical miles 
measured from the baselines of the coastal sea; but no provision of 
this article shall affect the rights of the Kingdom of Egypt with re- 
spect to fishing.’’ ** 
(c) Jordan: Jordan has no outlet to the high seas except the four- 
mile strip of coast at the port of Aqaba. Fisheries Act No. 25 of 
December 2, 1943, states, Article 2, that: ‘‘ ‘Transjordan includes that 
part of the sea which is contiguous to the coast of Transjordan and 
lies within a distance of three nautical miles from the low-water 
* 

20 See Verbatim Record of the 659th Meeting of the Security Council, Doc. S/P.V. 659 
(Feb. 15, 1954), p. 53. 

21 Note of 29 Sha’ban 1376, corresponding to March 31, 1957. 

22 See U.N. Doc. A/3575, April 15, 1957, p. 3. 

23 Decree No. 6/4/5/3711, May 28, 1949, Umm al-Qura (Mecca), May 29, 1949; 43 
A.J.I.L. Supp. 155 (1949); Laws and Regulations on the Regime of the High Seas, 
United Nations Legislative Series, Vol. I, p. 89 (N. Y., 1951). Italics added. 

24 Decree of Jan. 15, 1951, Al-Waqayih al-Misriyah (Official Journal), Vol. 78, No. 
6, Jan. 18, 1951; Laws and Regulations on the Regime of the High Seas, op. cit., Vol. 
I, p. 307. 

25 Laws and Regulations on the Regime of the Territorial Sea, United Nations 
Legislative Series, p. 522 (N. Y., 1957). 
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(d) Israel: Territorial Waters Decree of September 11, 1955, as follows: 


The maritime frontier of the State of Israel is placed at a distance 
of siz nautical miles from the coast measured from the low-water line, 
and the areas of the sea between the low-water line as aforesaid and 
the maritime frontier, together with the airspace above them, con- 
stitute the maritime areas of Israel.** 


Since the Gulf of Aqaba is only seventeen miles in breadth at its widest 
point, and only three miles in breadth on the bay at its head, it is obvious 
that the several national claims to jurisdiction overlap at some points, and 
especially on the bay. Further, Enterprise Passage being the only prac- 
ticable channel for access to the Gulf, ships proceeding to or coming from 
Aqaba or Elath must of necessity transit the territorial sea of Egypt. 
The question of freedom of navigation in the Gulf of Aqaba was raised 
initially by certain actions of the Egyptian Government against Israeli and 
Israeli-connected shipping. Egypt does not appear, however, to have 
brought into issue the status of the Gulf per se. 

In 1946, two years before Israel became a state, the Arab League had 
instituted a boycott of the Zionists of Palestine.** After Israel’s estab- 
lishment in May, 1948, hostilities broke out between Israel and several of the 
surrounding Arab states, including Egypt. The Egyptian Government 
prescribed visit and search measures at the Suez Canal with respect to ships 
proceeding to Israeli ports,?* and later extended these measures to the Gulf 
of Aqaba.*® 

The Egyptian Government justified such measures by asserting that the 
Palestine hostilities of 1948 constituted a state of war between Egypt and 
Israel, a condition which, it has maintained, was not terminated by the 
signing of the Rhodes General Armistice Agreement on February 24, 1949. 
Its reasoning has been that the agreement merely ended active hostilities 
and was not equivalent to a treaty of peace.*®° It has concluded that in 


26 Territorial Waters Decree of 24 Elul 5715 (Sept. 11, 1955), Yalkut Hapirsumim 
(Official Gazette), No. 442, Sept. 22, 1955; U.N. General Assembly, Doe. A/CN.4/99/ 
Add. 1, p. 16; 50 A.J.I.L. 1001 (1956) ; Yearbook of the International Law Commission, 
1956, Vol. II, p. 54(A/CN.4/ Ser.A/1956/Add. 1). 

*7See B. Y. Boutros-Ghali, ‘‘The Arab League, 1945-1955,’’ International Con- 
ciliation, No. 498, pp. 406-421 (May, 1954, but written and published in the spring 
of 1955). 

*8 J. C. Hurewitz, ‘‘Unity and Disunity in the Middle East,’’ ibid., No. 481, p. 240 
(May, 1952); U.N. Press Release SC/1567, Jan. 28, 1954. 

2° According to Hoskins, op. cit. 70, Egyptian measures against Israeli shipping in 
the Gulf were undertaken in the summer of 1950, when ‘‘the Egyptian Government pro- 
ceeded to install shore batteries near the tip of the Sinai Peninsula to command the 
entrance to the Gulf of Aqaba. From this point of vantage control could be exercised 
over all shipping in the Gulf of Aqaba and vessels could be prevented from passing to 
the emergent Israeli port of Elath.’’ The same writer states that the Egyptian Under 
Secretary for Foreign Affairs justified Egypt’s action by asserting that ‘‘ Egypt’s 
sovereignty over navigation in her territorial waters is affirmed by international law.’’ 

*° Egyptian Delegate Azmi summarized the Egyptian position in the Security Council 
* March 12, 1954. He stated that since ‘‘an armed struggle has taken place between 
Egypt and other Arab States on the one side and Israel on the other . . . the description 
to be given this state of affairs is not affected by the absence of a declaration of war 


| 
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consequence of this condition the international law of war rather than the 
international law of peace is applicable to Israeli shipping in the Strait of 
Tiran, and that, accordingly, passage of Israeli shipping into and through 
the Gulf cannot be regarded as ‘‘innocent.’’ ™ 

A recent article in the military section of an Egyptian review has raised 
the additional question of ‘‘Israel’s right to occupy Elath itself,’’ reasoning 
that since the occupation by Israeli forces of the southern Negev and Elath 
took place after the signing of the Rhodes General Armistice Agreement on 
February 24, 1949, such occupation was a violation of the agreement.* 


ee 


of the traditional kind or by the lack of recognition of Israel by the Arab States, 
and there can be no doubt that a war has taken place between Egypt and Israel.’’ 
He stated further that ‘‘an armistice, an agreement between belligerents, has never been 
considered to put an end to a state of war or to create a state of peace, even that type 
of armistice agreements which have come to be known as ‘capitulation armistices,’ 
where obviously no likelihood of further recourse to arms exists, for example the 1871 
and 1918 armistices with Germany.’’ Citing English and American authorities, in 
eluding a U. 8S. Court of Claims decision (Walter v. The Government of the United 
States of America, June 28, 1948), he asserted ‘‘it is clear from the foregoing that an 
armistice does not end a war, since it is recognized that a state of war does not end 
until a peace treaty has been ratified.’’ 

On Egypt’s visit and search measures, Mr. Azmi asserted that Egypt was exercising 
a legitimate right of self-defense which the duty of self-preservation gives to belligerent 
nations. U.N. Security Council, Verbatim Record, 64lst Meeting, March 12, 1954, 
S/P.V. 661, pp. 10-15. 

31 An editorial in the Egyptian Gazette of March 7, 1957, at p. 2, entitled ‘‘Tiran 
and the Law,’’ asserted that ‘‘since the Armistice Agreement was signed in 1949 ships 
of all nationalities have used the Tiran Strait with no obstruction on the part of 
Egypt. . . . Egypt has only insisted on stopping ships flying the Israeli flag because 
they do not belong to a ‘neutral’ state, and, as such, cannot be considered as exercising 
the right of innocent passage . . . international law is divided into two sections— 
the Law of War and the Law of Peace. What should be applied (with respect to 
Israeli shipping) in the case of Tiran Strait and the Suez Canal is the Law of War 


and not the Law of Peace . . . Egypt has officially announced that she is in a state of 
war with Israel, and by the mere fact of signing the Armistice Agreement, which 
ended the fighting, both sides admitted that the state of war exists . . . the agreement 


itself says that it is only a prelude to the conclusion of peace.’ 

The editorial added that ‘‘the Tiran Strait falls in the same category as the 
Dardanelles (which) lead to the Black Sea. Both the Gulf of Aqaba and the Black 
Sea border on more than one state. But there is one difference between the Gulf of 
Aqaba and the Black Sea. In the case of the Black Sea the States bordering on it have 
been there from time immemorial but the state of Israeli is still a newcomer in the 
Gulf of Aqaba and has not so far received recognition of the states which control the 
Gulf . . . the right of innocent passage through the Dardanelles in time of peace was 
only introduced by a series of international treaties after years of war. The last of 
these treaties was the Montreux Convention of July 20, 1936, which, while accepting 
the principle of free navigation, gave Turkey the right to prohibit passage of ships 
of any state at war with her.’’ 

82 The article, entitled ‘‘The Trouble About Aqaba,’’ appeared in the Egyptian 
Economic and Political Review, February, 1957, Military Section, pp. XI-XII. It 
asserted that until the question of Israel’s right to oceupy Elath is settled, ‘‘the 
fundamental issue as to whether the waters of Aqaba are or are not an international 
waterway cannot be discussed. .. . Egypt is a belligerent, and the recent Israeli ag- 
gression . . . underlines the state of war that exists between her and the Israelis. 
In such circumstances the Gulf of Aqaba must inevitably play a major military part 
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The Israeli Government has asserted vigorously that the Gulf of Aqaba 
and the Strait of Tiran should be free and open to all shipping, including 
its own. Through its representative on the Security Council, the Israeli 
Government has affirmed that ‘‘there is no value whatever in the Egyptian 
contention that ‘an armistice does not put an end to a state of war.’ ’’ ** 
The Permanent Representative of Israel at the United Nations addressed 
a letter dated January 29, 1954, to the President of the Security Council, 
to which was attached a memorandum dated January 28, 1954, which com- 


plained that 
in her security and the security of her long Red Sea and Sinai coastline. . . . Egypt 
(has) legitimate rights of self-defense . . . the Israeli argument that Egypt is blocking 
an international waterway is defeated by the Israelis themselves, who have so far 
failed to give the world any precise indications as to the exact location of their 
allegedly legal boundaries. . . . Whether Elath is or is not Israeli territory remains a 
subject of debate. 

‘|. The fact that Israel today occupies Elath can be partly traced to the circum- 
stances and motives affecting Britain when the Mandate boundaries were established 
in 1919. Aware of the military and political importance of the Gulf of Aqaba... 
Britain arranged that the Palestine Mandate territory include Elath and a few hundred 
yards of frontage on the Gulf to separate Egypt and the new Amirate of Trans-Jordan. 
With the British withdrawal from Palestine in 1948, Israeli forces occupied Elath, 
where they have remained ever since, a serious threat to Arab security and an unlawful 
obstacle violating the freedom of passage between Egypt and Jordan. 


‘‘Tsraeli action in the South came after the Armistice Agreement of February 24th 


and in clear violation of its terms . .. the Israelis were determined to secure a foot- 
hold on the Gulf of Aqaba . . . for only an outlet on the Gulf could enable them to gain 
access to the Red Sea and beyond to the Indian Ocean without being compelled to go 
through the Suez Canal. . . . In addition, the subsoil of the Negev contained a variety 
of important mineral deposits... 

‘*. .. the Southern Negev was since June 1948 under Jordanian control... the 
British forces in Aqaba (were) the main Jordanian defense . . . although the British 


Government had repeatedly expressed the view that Israel had no claim or right to 
occupy the area of the Southern Negev, orders came from London on March 10 (1949) 
... that British forces were not to interfere ... unless attacked ... Jordanian 
forces were faced with an intolerable situation on the night of March 10, and withdrew. 
The next morning unopposed Israeli forces occupied (Elath).’’ 


83 Israeli Delegate Abba Eban summarized the Israeli position in the Security 
Council on July 26, 1951, when he refered to what he called ‘‘The illegitimacy of the 
Egyptian blockade’’ and ‘‘the contradiction between this practice and the Armistice 
Agreement.’’ He asserted that ‘‘this Armistice Agreement is not a mere suspension 
of hostilities, leaving belligerent rights intact. This Agreement, as its own text con- 
stantly reiterates, is a permanent and irrevocable renunciation of all hostile acts... . 
It is vain for Egypt to hark back to a previous era in which The Hague regulations 
of 1907 defined an armistice as a mere suspension of hostilities. ... What is the 
relevance of this traditional concept of armistice to a specific Armistice Agreement 
whose text recognizes neither war nor belligerency and declares instead that: ‘This 
Agreement . + » Shall remain in force until a peaceful settlement between the parties 
is achieved... .’?’’ Mr. Eban further asserted that Egypt ‘‘manufactured’’ the 
““theory of a state of war’’ for the ‘‘sole purpose of creating a ‘legal’ pretext for 
the Suez blockade,’’ and concluded with the statement that ‘“my Government instructs 
me to declare that Israel is in no state of war with Egypt and denies that Egypt has 
the least right to be at war with Israel.’’ U.N. Security Council, Official Records, 
549th Meeting, July 26, 1951, S/P.V.549, pp. 3-12. 
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on January 25, 1954, regulations were instituted by Egypt to prevent 
passage of ships to the Israeli port of Eilat. Whether such inter- 
ference is carried out at the Suez Canal or from Egyptian positions 
overlooking the Gulf of Aqaba they are equally piratical and illegal. 
The denial by the Security Council of Egypt’s alleged rights of war 
renders the blockade practices in the Suez Canal and in the Gulf of 
Eilat (Aqaba) comprehensively illegal.* 


The Permanent Representative, Mr. Abba Eban, was referring to the Se- 
curity Council’s resolution of September 1, 1951, and cited it as having 
decided that Egyptian interference with Israeli shipping was ‘‘an abuse 
of the exercise of the right of visit, search and seizure,’’ and as based on 
the principle that since the General Armistice Agreement of 1949 marked 
the permanent end of the military phase of the conflict and specifically 
forbade all hostile acts, ‘‘neither party could reasonably assert that it was 
actively a belligerent or required to exercise the right of visit, search and 
seizure for any legitimate purpose of self-defense.’’ ** 

There has been some interference with non-Israeli-connected shipping 
proceeding to Aqaba. On July 1, 1951, the British ship Empire Roach, 
cleared by Egyptian customs authorities at Suez for the port of Aqaba, 
was stopped by an Egyptian patrol vessel in the Strait of Tiran.*’ In the 
late summer of 1955 the British ship Anshun, carrying Jordanian pil- 
grims from Aqaba to Jidda, was fired on by Egyptian shore batteries as 
a result of a misunderstanding. 

In September, 1955, the Egyptian Government put into effect a regula- 
tion requiring vessels intending to enter the Gulf of Aqaba to secure a per- 
mit to do so from the Egyptian Blockade of Israel Office 72 hours before 
making the trip.** Israeli Prime Minister Ben Gurion told the Israeli 
Parliament on October 18, 1955, that this regulation was aimed at shipping 
destined for Elath, and characterized it as not only contrary to Security 
Council resolutions but also to principles of international law relating to 
freedom of shipping in open waters and in straits connecting seas. On 
September 12, 1955, the British Foreign Office issued a statement to the 
effect that the Gulf must be regarded as an international waterway, with 
free access to the ships of all nations, and on November 7 British Foreign 
Secretary Macmillan told the House of Commons that the United King- 
dom Government had made it clear that it did not ‘‘recognize the legality 
of the blockade of Israel nor the right of the Egyptian Government to grant 
or withhold permission to ships to use the international channel at the 
mouth of the Gulf of Aqaba.’’*® When the Jordanian Government ex- 


84 U.N. Doc. 8/3168/Add. 1 (Jan. 29, 1954), p. 3. 

85 U.N. Doc. 8/2322. 

86 U.N. Doc. 8/3168/Add. 1 (Jan. 29, 1954), p. 2. 

87 Hoskins, op. cit. 70. 

88 A]-Akhbar (Cairo daily), Sept. 11, 1955. 

89 N. Y. Herald Tribune (European ed.), Sept. 13, 1955, p. 3; Great Britain, Parl. 
Deb. (Hansard), House of Commons, Official Report, Vol. 545, No. 48, Nov. 7, 1955, 
Col. 1454; and see comment by Moshe Perlmann, ‘‘The Middle East in the Summer 
of 1955,’’ 6 Middle Eastern Affairs 258-270, at 258-259 (1955). 
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pressed objections to the regulation, the Egyptian Government made special 
arrangements for Jordanian shipping. 

On October 29, 1956, Israeli forces launched an offensive against Egyp- 
tian forces in the Sinai Peninsula. Shortly thereafter Israeli troops seized 
Egyptian positions at Sharm al-Shaikh and Ras Nuzrani, commanding the 
entrance to the Gulf of Aqaba, and forced the withdrawal of such Egyptian 
forces as were in occupation of Tiran and Sanafir Islands.*° 

The Israeli Government was reluctant, in spite of two United Nations 
resolutions of February 2, 1957, ‘‘calling on Israel to complete its with- 
drawal behind the Armistice demarcation line without further delay,’’ * 
to remove its forces from positions commanding the entrance to the Gulf, 
lest Egyptian measures against Israeli shipping be reinstituted. It sought 
a guarantee that, in return for withdrawal, the Gulf would remain open 
to its shipping, and would be unequivocally recognized as an international 
waterway.*” 

Although Prime Minister Ben Gurion initially rejected, by letter of Febr- 
uary 7, 1957, a plea from President Eisenhower for Israeli withdrawal,** 
the Israeli Government later announced, on March 1, 1957, that it had de- 
cided on ‘‘full and prompt withdrawal from the Sharm al-Shaikh area and 
the Gaza Strip, in compliance with General Assembly resolution 1124 (XI) 
of February 2, 1957.’’ Foreign Minister Golda Meir, in making this an- 
nouncement to the U.N. General Assembly, noted that: 


Our sole purpose has been to ensure that, on the withdrawal of Israeli 
forces, continued freedom of navigation will exist for Israel and inter- 
national shipping in the Gulf of Aqaba and the Straits of Tiran. 


She referred to a United States memorandum to Israel of February 11, 
1957, which discussed international rights in the Gulf of Aqaba, and com- 
mented that: 


My Government has subsequently learned with gratification that other 
leading maritime Powers are prepared to subscribe to the doctrine set 
out in the U. S. memorandum of 11 February and have a similar inten- 
tion to exercise their rights of free and innocent passage in the Gulf 
and the Straits. 


Mrs. Meir added that : ‘‘In the light of these doctrines, policies and arrange- 
ments by the United Nations and the maritime Powers, my Government is 
confident that free and innocent passage for international and Israeli ship- 


40 Annual Report of the Secretary-General on the Work of the Organization, 16 June 
1956-15 June 1957, General Assembly, 112th Sess., Official Records, Supp. No. 1 
(A/3594), pp. 8-10. 

“136 Dept. of State Bulletin 327-328 (1957); The Times (London), Feb. 4, 1957, 
p. 8. The two U.N. resolutions called attention to earlier resolutions on the same 
subject of Nov. 2, 4, 7 and 24, 1956, and Jan. 19, 1957. See Annual Report of Sec. 
Gen., op. cit. 8-22. 

*“2N. Y. Herald Tribune (European ed.), Jan. 5-6, 1957, p. 1, and Feb. 21, 1957, 
P- 1. See also Annual Report of Sec. Gen., op. cit. 22. 

**N. Y. Herald Tribune (European ed.), Feb. 9-10, 1957, p. 1. 
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ping will continue to be fully maintained after Israel’s withdrawal.’’** She 
was referring to plans for a United Nations force to assume responsibility in 
the Sharm al-Shaikh area. 

President Eisenhower had stated on February 20 that: 


With reference to the passage into and through the Gulf of Aqaba, 
we expressed the conviction that the gulf constitutes international 
waters and that no nation has the right to prevent free and innocent 
passage in the gulf. We announced that the United States was pre- 
pared to exercise this right itself and to join with others to secure gen- 
eral recognition of this right.*® 


On March 1 U.S. Ambassador Henry Cabot Lodge on behalf of his govern- 
ment welcomed Israel’s announcement of intention to withdraw. He told 
the General Assembly that: 


Once Israel has completed its withdrawal in accordance with the resolu- 
tions of the General Assembly, and in view of the measures taken by 
the United Nations to deal with the situation, there is no basis for 
either party to the Armistice Agreement to assert or exercise any bel- 
ligerent rights.*® 


On the same day Ambassador Lodge referred to a United States aide-mé- 
moire to Israel dated February 11, 1957, made public February 17. The 


atide-mémoire reads as follows: 


The United States believes that the Gulf comprehends international 
waters and that no nation has the right to prevent free and innocent 
passage in the Gulf and through the Straits giving access thereto. We 
have in mind not only commercial usage, but the passage of pilgrims 
on religious missions, which should be fully respected. 

The United States recalls that on January 28, 1950, the Egyptian 
Ministry of Foreign Affairs informed the United States that the 
Egyptian occupation of the two islands of Tiran and Sanafir at the 
entrance of the Gulf of Aqaba was only to protect the islands them- 
selves against possible damage or violation and that ‘‘this occupation 
being in no way conceived in a spirit of obstructing in any way in- 
nocent passage through the stretch of water separating these two Is- 

44 General Assembly, 11th Sess., Off. Records, 666th Plenary Meeting, March 1, 1957 
(A/P.V. 666), p. 1275. Mrs. Meir summed up Israel’s policy re the Gulf and the 
Straits as follows: 


‘*The Government of Israel believes that the Gulf of Aqaba comprehends interna 
tional waters and that no nation has the right to prevent free and innocent passage 
the Gulf and through the Straits giving access thereto, in accordance with the gen 


erally accepted definition of those terms in the law of the sea... Israel will do 
nothing to impede free and innocent passage by ships of Arab countries bound to Arat 
ports, or any other destination. . . . Israel will protect ships of its own flag exercising 


the signs of free and innocent passage on the high seas and in international waters 
Interference, by armed force, with ships of Israel flag exercising free and innocent 
passage in the Gulf of Aqaba and through the Straits of Tiran will be regarded by 
Israel as an attack entitling it to exercise its inherent right of self-defense under 
Article 51 of the United Nations Charter. ...’’ Ibid. 1276. 

45 36 Dept. of State Bulletin 389 (1957). 

46 Ibid. 433 (1957); General Assembly, 11th Sess., Official Records, 666th Plenary 
Meeting, March 1, 1957 (A/P.V. 666), p. 1278. 
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lands from the Egyptian coast of Sinai, it follows that this passage, the 
only practicable one, will remain free as in the past, in conformity 
with international practices and recognized principles of the law of 
nations.”’ 

In the absence of some overriding decision to the contrary, as by 
the International Court of Justice, the United States, on behalf of 
vessels of United States registry, is prepared to exercise the right 
of free and innocent passage and to join with others to secure general 
recognition of this right. 

Mr. Lodge added that the views expressed in the aide-mémoire are to be 
understood in the sense of the relevant portions of the Report of the 
United Nations International Law Commission on the Law of the Sea 
covering the Commission’s work at its Eighth Session, from April 23 to 
July 4, 1956.** 

At a press conference on March 5, 1957, Secretary of State Dulles re- 
ferred to the Gulf of Aqaba problem as ‘‘a highly complicated question of 
international law.’’ He observed that 


in one sense of the word the Straits of Tiran are territorial, because 
they are less than six miles wide and the generally accepted zone of 
territorial control is three miles. ... But it is also a principle of 
international law that even though waters are territorial, if they give 
access to a body of water which comprehends international waterways, 
there is a right of free and innocent passage . . . the United States 
view is that the passage should be open unless there is a contrary 
decision by the International Court of Justice. 


Mr. Dulles added, in response to a query regarding occupation of Tiran 
and Sanafir Islands after Israeli evacuation, that occupancy by Egypt 
had been arranged between Saudi Arabia and Egypt in 1950, when 
Saudi Arabia had consented to such occupation, and suggested that ‘‘we 
have no reason to believe that that arrangement will be altered.’’ ** 

During consideration by the General Assembly in February-March, 
1957, of the question of Israel’s withdrawal from the entrance to the 
Gulf, the Arab delegates expressed the belief that the problem of Israel’s 
right to free passage through the Gulf went to the very roots of the 
Palestine question, and ought to be dealt with in the context of a final 
solution of that question.*® 

Mr. Krishna Menon of India called attention to a statement of Secretary 
General Hammarskjold to the effect that ‘‘a legal controversy exists as to 
the extent of the right of innocent passage through these waters,’’ *° 
and suggested that, such being the case, ‘‘the General Assembly cannot 
decide a legal controversy.’’ He added, however, that 


**36 Dept. of State Bulletin 432 (1957); General Assembly, 11th Sess., Official 
Records, 666th Plenary Meeting, March 1, 1957 (A/P.V. 666), pp. 1277-1278. 

*836 Dept. of State Bulletin 482-489 (1957). 

**See, for example, the comments of Lebanese Foreign Minister Charles Malik, 
General Assembly, 11th Sess., Official Records, 659th Plenary Meeting (A/P.V. 659), 
Feb. 22, 1957, pp. 1193-1197; and of Iraqi Foreign Minister Fadil Jamali, ébid., 
66lst Plenary Meeting (A/P.V. 661), Feb. 26, 1957, pp. 1215-1221. 

*° Citing U.N. Doe. A/3512 (Jan. 24, 1957), par. 24. 
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all the existing evidence ... is on the side that these waters are 
territorial waters, and the two countries concerned are Saudi Arabia 
and Egypt .. . I would say that this is an inland sea. 


Mr. Menon based this belief upon the fact that various states have held 
that gulfs and bays indenting their territories with mouths wider than 
that of the Gulf of Aqaba are territorial.** All tie water areas which 
he cited are indentations in the territory of one state only. 

Statements of representatives by various maritime Powers, however, sup- 
ported the position taken by Israel. On March 1, 1957, French delegate 
Georges-Picot observed that: 


The French Government considers that the Gulf of Aqaba, by 
reasons partly of its breadth and partly of the fact that its shores be- 
long to four different States, constitutes international waters. Conse- 
quently it believes, that, in conformity with international law, freedom 
of navigation should be ensured in the Gulf and the straits which give 
access to it. In these circumstances no nation has the right to pre- 
vent the free and innocent passage of ships, whatever their nationality 
or type. 

: It considers that any obstruction of its freedom of passage 
would be contrary to international law and would, accordingly, entail 
a possible resort to the measures authorized by Article 51 of the U.N 


Charter. 
. in its view none of the States bordering on the Gulf of Aqaba 
is in a State of war with any other. . . . 


Mr. Noble, delegate of the United Kingdom, observed on March 4 that 
he had listened with interest to Mr. Menon’s comments, but that: 


. . . he overlooked one fact essential to consideration of this prob- 
lem: the fact that, unlike the fjords of Norway or Hudson Bay in 
Canada, or the Hudson River here in New York, or any of the other 
instances which Mr. Menon quoted, the Gulf of Aqaba is not only 
bounded at its narrow point of entry by two different countries 
Egypt and Saudi Arabia, but contains at its head the ports of tw 
further countries: Jordan and Israel. This simple, undeniable fact 
is in itself enough to put it in a different category from any of the 
inland waters mentioned by Mr. Krishna Menon. 

It is the view of Her Majesty’s Government in the United Kingdom 
that the Straits of Tiran must be regarded as an international water- 
way, through which the vessels of all nations have a right of passage 
Her Majesty’s Government will assert this right on behalf of all 
British shipping and is prepared to join with others to secure general 
recognition of this right.®* 


On the same day Mr. Vitetti of Italy noted that: 


. . we consider that the Gulf of Aqaba is an international water- 
way and that no nation has the right to prevent free and innocent 
passage in the Gulf of Aqaba and through the Straits giving access 
thereto. 


51 General Assembly, 11th Sess., Official Records, 665th Plenary Meeting (A/P.V.665), 
March 1, 1957, pp. 1267-1274. 

52 Ibid., 666th Plenary Meeting (A/P.V.666), March 1, 1957, p. 1280. 

88 General Assembly, 11th Sess., Official Records, 667th Plenary Meeting (A/P.V.667), 
March 4, 1957, p. 1284. 
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He challenged a statement on innocent passage which had been made by 
Mr. Menon in the address previously referred to, that ‘‘first of all, one 
must prove innocence,’’ ** by observing that: 


This interpretation would nullify the rule of innocent passage, since 
it is obvious that, if it were valid, the littoral States would no longer 
have the duty of justifying their refusal of passage to a vessel on 
specific occasions and for specific reasons; rather, it would rest with 
the vessel to prove that its passage was innocent.*® 


At the same meeting the delegate of The Netherlands stated that: 


The Netherlands Government is in full agreement with the state- 
ments made by Israel, the United States, France and a number of 
other countries to the effect that passage through the Straits of Tiran 
should be free, open and unhindered for the ships of all nations. My 
Government bases its opinion on the following reasons: 


First, inasmuch as the Gulf of Aqaba is bordered by four different 
States and has a width in excess of the three miles of territorial 
waters of the four littoral States on either side, it is, under the rules 
of international law, to be regarded as part of the open sea. 

Secondly the Straits of Tiran consequently are, in the legal sense, 
straits connecting two open seas, normally used for international 
navigation. 

Thirdly, in regard to such straits, there is a right of free passage 
even if the straits are so narrow that they fall entirely within the 
territorial waters of one or more States. This rule was acknowledged 
by the International Court of Justice in the Case of the Corfu Channel 
(Corfu Channel case, Judgment of Dee. 15, 1949: ICJ Reports, 1949, 
p. 244) and also by the International Law Commission in its report 
for 1956 (A/3159). 

Fourthly, if a strait falls entirely within the territorial waters of 
one or more of the littoral States, there is still the right of innocent 
passage, but then the littoral States have the right, if necessary, to 
verify the innocent character of the passage. 

Fifthly, this right of verification, however, does not exist in those 
eases where the strait connects two parts of the open sea.*® 


The delegates of Belgium,®’ Sweden** and Denmark stated support 
for the position that the Gulf has an international character and that its 
entrance constitutes an international waterway free to innocent passage 
of all shipping. 

Mr. Pearson of Canada had suggested at the 660th Meeting of the Gen- 
eral Assembly that ‘‘it should be agreed and affirmed by us that there 
should be no interference with innocent passage or any assertion of 
belligerent rights in the Straits of Tiran.’’? He added at the 667th Meet- 
ing that ‘‘the Assembly should recommend and the parties should agree— 
as a political and not a legal act—that there should be no interference 
with the innocent passage of ships through the waters concerned.’’*® In 


** Ibid., 665th Plenary Meeting (A/P.V.665), March 1, 1957, p. 1271. 

*s Ibid., 667th Plenary Meeting (A/P.V.667), March 4, 1957, pp. 1287-1288. 

86 Ibid. 1988. 87 Ibid. 1296. 

88 Ibid. 1303. 80 Ibid. 

60 Tbid. 1296. For earlier statement, see ibid., 660th Plenary Meeting (A/P.V.660), 
Feb. 26, 1957, p. 1203. 
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earlier meetings it had been suggested by the delegates of Ceylon™ and 
Belgium * that the question might properly be referred for a legal solu- 
tion to the International Court of Justice. When Mr. Lall of India said 
at this meeting that ‘‘it has not been contended seriously that the General 
Assembly can settle a legal issue of this nature. . . . My delegation takes 
the view that it cannot possibly be settled here what the legal rights are 
in the Gulf of Aqaba and the Straits of Tiran,’’ ** he was re-emphasizing 
a point made at an earlier meeting by his colleague, Mr. Krishna Menon. 

On March 8, 1957, Secretary General Hammarskjold announced that 
Israeli forces had that day evacuated Sharm al-Shaikh and Tiran island.” 
The positions which they surrendered were occupied by a 250-man de- 
tachment of the United Nations Emergency Force (UNEF), consisting 
mostly of Finns, which assumed control of the Gulf’s entrance under an 
agreement between the United Nations and the Government of Egypt, an 
agreement which would be terminated by arrangement between the Secre- 
tary General and the Government of Egypt.® 

A new element was added to the controversy by the entry of Saudi Arabia 
into the dispute. By letter of January 14, 1957, the Permanent Repre- 
sentative of Saudi Arabia, Shaikh Abdullah al-Khayyal, informed the 
Secretary General that since October 29, 1956, there had been a series of 
incidents whereby Israeli warships and military planes had assaulted 
Saudi Arabian positions near the mouth of the Gulf of Aqaba. He re. 
ferred to specific instances as having taken place on January 5, 11 and 
12, and stated that ‘‘the Saudi Arabian defense forces in the Aqaba Gulf 
have been under repeated instructions to refrain from being provoked t 
military action except in self-defense,’’ and, suggesting that ‘‘the fore- 
going situation is likely to aggravate the maintenance of peace and security 
in the area,’’ expressed the hope 


that the United Nations, in order to enforce its resolutions and to 
fulfill its declared intention in preserving peace and security in the 
region, will be able to find the means to intervene in this matter.” 


On March 17, 1957, Mecca daily Al-Bilad al-Saudiyah printed an official 
Saudi Arabian Government statement which asserted that the Gulf of 
Aqaba was not an international waterway, but rather a ‘‘closed Arab 
gulf,’’ and that its waters constituted ‘‘Arab territorial waters.’’ The 
statement further asserted that ‘‘the Saudi Arabian Government will never 
allow the establishment of any right of Israel in the Gulf of Aqaba.” 
Reference was made in the statement to the Gulf as ‘‘a natural passage for 


61 Ibid., 644th Plenary Meeting (A/P.V.644), Jan. 28, 1957, p. 974. 

62 Ibid., 649th Plenary Meeting (A/P.V.649), Feb. 1, 1957, p. 1041. 

63 Ibid., 667th Plenary Meeting (A/P.V.667), March 4, 1957, pp. 1301-1302. 

64 Ibid., 668th Plenary Meeting (A/P.V.668), March 8, 1957, p. 1314. 

65 Barrett McGurn, ‘‘Guarding the Gulf of Aqaba,’’ N. Y. Herald Tribune (Europea® 
ed.), April 23, 1957, p. 4. See report of Secretary General on basic points for presence 
and functioning in Egypt of U.N.E.F. (U.N. Doc. A/3375), and Report of Secretar} 
General on arrangements concerning status of U.N.E.F. in Egypt (U.N. Doe. A/3526). 
66 U.N. Doc. A/3499, Jan. 15, 1957. 
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the caravans of Muslim pilgrims going to the Holy Places’’ (Mecca and 
Medina). A few days earlier Mecca weekly Hira had contained two 
editorials which strongly denounced any attempt to give the Gulf an 
international status. 

The March 17 statement was followed by a more elaborate statement in 
the circular note of March 31, referred to above.*’ This statement as- 
serted that 


the straits separating these two islands (Tiran and Sanafir) are under 
the control and jurisdiction of the Kingdom of Saudi Arabia. Like- 
wise, the sea-water around those islands and straits are Saudi Arabian 
territorial waters. The above-mentioned straits were and still are 
locked . . . the straits of the Gulf of Aqaba may be by no means 
considered open straits. Any attempt to consider these straits as 
international straits will be regarded as an encroachment on the Saudi 
Arabian Kingdom and a threat to its integrity. 


The note referred to Article 10, paragraph 3, of the Constantinople Con- 
vention of 1888, and suggested that 


it appears, from the record of the negotiations which resulted in the 
conclusion of the Convention, that the inclusion of that provision, 
aimed at leaving the Gulf of Aqaba and its straits outside the scope 
of the order of the free passage defined for the Suez Canal . . . is an 
asserted recognition that the Gulf of Aqaba is a locked Arab Gulf 
without any international character, and that its waters together 
with the waters of the inlets and straits are territorial waters locked 
in the face of international navigation.® 
On March 29 Israeli Prime Minister Ben Gurion told a French news- 
paper correspondent that ‘‘any attempt by Egypt or Saudi Arabia to 
impose a blockade against Israeli shipping in the Gulf of Aqaba will oblige 
my country to exercise its right of self-defense.’’*®® Although, according 
to a BBC broadcast of March 6, the Israeli Prime Minister had stated that 
his government no longer regarded the Armistice Agreement with Egypt 
as being in force, other official Israeli pronouncements would seem to contra- 
dict this statement. While it is unclear whether or not Saudi Arabia has 
ever regarded itself as being at war with Israel, there is no doubt but that 
no armistice agreement ever was signed with Saudi Arabia, although such 
agreements were signed with Egypt, Jordan, Lebanon and Syria. 


87 Note 21 above. 

*8 For text of Constantinople Convention, see 3 Moore’s Digest 264-266; 3 A.J.LL. 
Supp. 123 (1909). 

By letter dated April 12, 1957, to the Secretary General, the Saudi delegate to the 
United Nations presented this point of view to that body. It was contained in an 
attached memorandum, which asserted that ‘‘the Gulf of Aqaba cannot be considered 
an open waterway and any attempt at giving it an international character will constitute 
an encroachment on the sovereignty of Saudi Arabia and a threat to its territorial 
security.’” The memorandum added that ‘‘Israeli planes and ships some four months 
ago attacked positions inside Saudi Arabia, at the time when Israel forces were oc- 
cupying the Egyptian territory at Sharm al-Shaikh. This proves Israel intends to 
foree a right of passage through the Gulf, threatening the security of the area.’’ 
U.N. Doe.A/3575 (April 15, 1957), p. 3. 

*N. Y. Herald Tribune (European ed.), March 30-31, 1957, p. 3. 
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Early in May, 1957, the Saudi Arabian Government addressed a circular 
note to the various Muslim missions in Jidda, and sent a letter to the 
Secretary General of the United Nations, wherein the complaint was made 
that on April 30 and May 1 an Israeli naval demonstration comprising 
Israeli warships had taken place in Saudi and Egyptian territorial waters 
in the Gulf of Aqaba. Several subsequent complaints also were made. 
The Israeli Government denied these allegations, and also denied that it 
had, as alleged, committed any act of interference with the Muslim pil- 
grimage, or had any intention of doing so.” 

During the June 8—13 visit of King Saud to King Husayn of Jordan, 
a joint communiqué was issued which stated that, since pilgrim travel from 
the port of Aqaba was unsafe because of the ‘‘aggression of Israel in this 
Arab Gulf,’’ the two governments had decided to announce that travel 
by sea of pilgrims from the port of Aqaba was not desirable. At the end 
of the visit a concluding joint communiqué announced that the Gulf of 
Aqaba constitutes a ‘‘regional Arab water.’’ The communiqué expressed 
the hope that all Muslim states would support this position. An article in 
Al-Bilad al-Saudiyah of June 27, 1957, under the headline: ‘‘The Saudi 
Arabian Kingdom Emphasizes its Rights in the Waters of the Gulf of 
Aqaba,’’ stated that a note had been sent to the United States Government 
in which ‘‘the right of the Saudi Arabian Kingdom to the Arab waters 
in the closed Gulf of Aqaba was emphasized,’’ and in which the statement 
appeared that ‘‘Saudi Arabia does not recognize any right for non-Arab 
ships to pass through this Gulf and the straits leading thereto.’’ ™ 

In a July 4 address to visiting Muslim leaders in Mecca, on the occasion 
of the 1957 pilgrimage, King Saud emphasized the Saudi Arabian position 

70 Letter dated May 7, 1957, from the Permanent Representative of Saudi Arabia 
to the Secretary General, U.N. Security Council (S/3825, May 9, 1957). This was 
followed by several letters to the President of the Security Council, alleging Israeli 
naval and/or air demonstrations in Saudi territorial waters in the Gulf, as follows: 
May 27, 1957 (8/3833, May 28, 1957); June 5, 1957 (8/3835, June 6, 1957); June 
19, 1957 (8/3841, June 20, 1957); June 24, 1957 (S/3843, June 25, 1957); July 2, 
1957 (8/3846, July 2, 1957); and July 10, 1957 (8/3849, July 11, 1957). 

By letter dated June 10, 1957, to the President of the Security Council, the Perma 
nent Representative of Israel to the United Nations stated that: 


‘*The Government of Israel has noted a series of complaints by Saudi Arabia 
alleging that Israel naval vessels have violated Saudi Arabian territorial waters and 
have attacked Saudi coastal positions along the shore of the Gulf of Aqaba, and that 
Israel military aircraft have circled over Saudi Arabian positions. 


‘*The Government of Israel denies these allegations categorically. The incidents 
alleged have never taken place. Israel naval forces are under strict instructions not to 
violate the territorial waters of Saudi Arabia and not under any circumstances to attack 


other vessels or coastal positions. . . . Israel aircraft are under strict orders to respect 
the airspace of all other countries. . . . The Government of Israel, so far from inter- 
fering in any way with the traditional pilgrimage, has declared its desire to place all 
possible facilities at its disposal. . . . Never on a single occasion has Israel prejudiced 


the Mecea pilgrimage in any way, nor has she any intention of doing so.’’ U.N. Doc. 
A/3838 (June 10, 1957), p. 1. 


11 Al-Bilad al-Saudiyah, June 13, 14, and 27. Al-Bilad of June 29 published the 
text of the note from Saudi Arabia to the United States Government. 
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on the Gulf of Aqaba, and asked the support of the Islamie world for 
that position. Saudi Arabia’s position on the Gulf of Aqaba was again 
raised during the Twelfth Session of the General Assembly, on October 
2, 1957, when the Saudi representative, Ahmad Shukairy, stated that: 


The Gulf of Aqaba, basically, is not an international question. .. . 
The Gulf of Aqaba is a national inland waterway, subject to absolute 
Arab sovereignty. The geographical location of the Gulf is conclusive 
proof of its national character. It is separated from the Red Sea by a 
chain of islands, the largest being Sanafir and Tiran. The only 
navigable entrance—which, itself, is within Arab territory—does not 
exceed 500 metres. Thus, by its configuration, the Gulf is in the 
nature of a mare clausum, which does not belong to the class of inter- 
national waterways. ... The Gulf is so narrow that the territorial 
areas of the littoral States are bound to overlap among themselves, 
under any kind of measurement, even if we assume that the Gulf 
comprehends part of the high seas. 

In the second place, the Gulf of Aqaba is of the category of historical 
gulfs that fall outside the sphere of international law. The Gulf is the 
historical route to the holy places in Mecca. Pilgrims from different 
Muslim countries have been streaming through the Gulf, year after 
year, for fourteen centuries. Ever since, the Gulf has been an ex- 
elusive Arab route under Arab sovereignty. It is due to this un- 
disputed fact that not a single international authority makes any men- 
tion whatsoever of the Gulf as an international waterway open for 
international navigation. 

It was last year, in the aftermath of aggression waged against Egypt, 
that the Gulf was claimed as comprehending an international water- 
way ... Israel has not withdrawn from the Gulf... Israel war- 
ships, still in the Gulf, are one aspect of aggression. The resolution 
of November 2, 1956 calling for withdrawal of Israel behind the 
Armistice lines remains unimplemented as far as the Gulf is con- 
cerned. 

Israel . . . has no right to any part of the Gulf. Israel’s claim 

. could only be argued on the United Nations Plan of Partition 
or the Armistice lines. On either ground, the claim of Israel falls to 
the ground. On the plan of partition, Israel cannot claim Eilat 
before Israel is confined to the lines of the plan. . . . With regard to 
| the armistice lines . . . under the express provisions of the armistice 


agreements, the armistice lines are purely ‘‘dictated’’ by ‘‘military 
considerations’’and have no political significance. 

Thus the area under Israel is nothing but a military control without 
sovereignty whatsoever. Israel has no sovereign status in the Gulf 
of Aqaba. Israel’s position is one of aggression. .. . 


Mr. Shukairy commented as follows with respect to suggestions that the 
legal status of the Gulf be submitted to the International Court of Justice 
for an opinion: 


. our respect for the Court is unreserved and unlimited. But 
the matter is not to be decided exclusively on judicial grounds. The 
question involves matters of the highest order pertaining to pilgrimage 
and other national and political considerations. As a keeper of the 
Holy Places, His Majesty King Saud is not prepared to expose to 

question any matter touching upon the Holy shrines and the free 
passage of pilgrims to Mecca. 


a 
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On innocent passage he remarked: 


In spite of divergencies of opinion on every question falling within 
the province of international law, not a single legal precedent has 
declared a right of passage, innocent or otherwise, in a closed or in- 
land water.” 

On March 3, 1958, during the first meeting of the First (Territorial Sea) 
Committee of the International Conference on the Law of the Sea at 
Geneva, Mr. Shukairy recorded a Saudi Arabian reservation that his 
country’s participation in the conference ‘‘should never be construed as 
recognition of Israel in any nature whatsoever.’’ He asked that a general 
article be inserted in the draft convention to the effect that the text applied 
only to the law in time of peace and not in time of war, and stated the 
position that peacetime rules such as innocent passage were inapplicable 
not only in case of open conflict, ‘‘but even when normal relations between 
two states do not exist. . . . When recognition is withheld or denied, it is 
inconceivable how the rights and duties as set out in the draft could be 
applied.’’ Mr. Shukairy warned that the Arab states will insist on de- 
nying innocent passage to Israeli shipping in all Arab waters until the 
‘‘genuine state of war’’ in the Middle East is ended. 

Thus, while Israel and certain of the principal maritime Powers have 
expressed the position that the Gulf of Aqaba contains international waters, 
and that the Strait of Tiran is an international waterway through which 
the right of innocent passage exists for Israeli and all international ship- 
ping, Egypt and Saudi Arabia, in particular, have taken issue with this 
position. Saudi Arabia’s position that the Gulf is an Arab mare clausum 
is, of course, most at variance with the views of those who regard it as 
having an international character. 

Both Egypt and Saudi Arabia appear to regard Israel’s possession of a 
five-mile strip on the Gulf as military possession without real sovereignty. 
On this question, it is clear that under the Palestine Partition Plan of 
November 29, 1947, Israel was awarded the southern Negev, including 
this coastline. Israel’s advance into the area was made in early March, 
1949, 1.e., after the signing of the Egyptian-Israeli Armistice Agreement 
on February 24, 1949. It appears, however, that at this time there were 
no Egyptian, but only Jordanian, troops in the southern Negev area." 
Consequently it may be argued that the Armistice Agreement with Egypt 
is irrelevant with respect to the southern Negev, since Egyptian troops 
were not committed there. The Jordan-Israel Armistice Agreement was 
signed on April 3, 1949,*° after the advance to Elath had been completed. 
It provided, inter alia, that 


in the sector from a point on the Dead Sea to the southernmost point of 
Palestine, the Armistice Demarcation line shall be determined by ex- 
isting military positions as surveyed in March, 1949, by United Na- 


72 General Assembly, 12th Sess., Official Records, 697th Plenary Meeting (A/P.V.697), 
Oct. 2, 1957, p. 233. 

73.N. Y. Herald Tribune (European ed.), March 4, 1958, p. 1. 

74 See note 32 above. 75 See note 18 above. 
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tions observers, and shall run from north to south as delineated on 
Map 1 in Annex I of this Agreement. 
The Armistice Demarcation line, as indicated on the map, follows the Wadi 
al-Arabah and hence the historic boundary between Palestine and Jordan. 
Consequently, in terms of the Armistice Agreements, a strong argument 
ean be made for Israel’s right to possession of its coastline on the Gulf of 
Aqaba. Just what is the legal nature of this possession, however, is some- 
what unclear. As Mr. Pearson of Canada and Mr. Shukairy of Saudi 
Arabia have pointed out,’* the Armistice Agreements are not to be con- 
strued as establishing political or territorial boundaries, or to prejudge 
or confirm any political or territorial right or claim or boundary, and were 
delineated without prejudice to rights, claims and positions of the parties 
as regards an ultimate settlement of the Palestine question.“* Mr. 
Shukairy has suggested that Israel should not be permitted to claim the 
Negev area until it has complied with the original Palestine Partition 
Plan, which would involve giving up certain other areas which were to have 
been Arab under that plan.** This point may have an important bearing 
upon any legal decision made with respect to the Gulf’s status by an ap- 
propriate authority. 
Egypt and Israel appear to differ on the nature of the I 
Armistice Agreement. On the general question of an armistice agreement, 
the British jurist, Sir Hersch Lauterpacht, has stated: 


tgyptian-Israeli 


Armistices or truces, in the wider sense of the term, are all agree- 
ments between belligerent forces for a temporary cessation of hos- 
tilities. They are in no wise to be compared to peace . . . because 
the condition of war remains between the belligerents themselves, 
and between belligerents and neutrals, on all points beyond the mere 
cessation of hostilities . . . the right of visit and search over neutral 
merchantmen therefore remains intact as does likewise the right to 
capture neutral vessels attempting to break a blockade and the right 
to seize contraband of war . 

A general armistice is a cessation of hostilities which, in contra- 
distinction to suspension of arms with their momentary and local 
military purposes, is agreed upon between belligerents for the whole 
of their forces, and the whole region of war . 

Everybody agrees that belligerents during an armistice may, out- 
side the line where the forces face each other, do everything and 
anything they like regarding defense and preparation of offense.*® 


The American publicist, Charles Cheney Hyde, quotes the United States 
War Department Rules of Land Warfare of 1940 as defining an armistice 
to mean ‘‘the cessation of active hostilities for a period agreed upon be- 


76 See remarks of Mr. Pearson, General Assembly, 11th Sess., Official Records, 660th 
Meeting (A/P.V.660), Feb. 26, 1957, p. 1203, and remarks of Mr. Shukairy, ibid., 
12th Sess., 697th Plenary Meeting (A/P.V.697), Oct. 2, 1957, p. 233. ; 

77 See Art. IV, par. 3, and Art. V, par. 2, of the Egyptian-Israeli Armistice Agree 
ment, and Art. II, par. 2, of the Jordan-Israeli Armistice Agreement. The former 
Agreement is cited in note 9 above; the latter in note 18 above. 

78 A/P.V.697, op. cit. 233. 

7®@2 Oppenheim, International Law: Disputes, War and Neutrality 546-551 (7th ed., 
1952, Sir H. Lauterpacht). 
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tween belligerents.’’ He refers to the Hague Regulations as defining 
armistices as ‘‘a class of agreements purporting to suspend military opera- 
tions,’’ and observes that Article 37 of such regulations states that ‘‘gen- 
eral armistices . . . usually precede the negotiations for peace, but may be 
concluded for other purposes.’’*° Hyde’s general position appears to be 
that an armistice agreement is entered into in contemplation of, or as a first 
step towards, the conclusion of a treaty of peace, but is not a substitute 
therefor. 

In a recent article entitled ‘‘The Nature and Scope of the Armistice 
Agreement,’’ ** Colonel Howard 8. Levie observes that ‘‘it may be stated 
as a positive rule that an armistice agreement does not terminate the state 
of war existing between the belligerents, either de jure or de facto, and 
that the state of war continues to exist and to control the actions of neutrals 
as well as belligerents.’’** On the specific question of the Arab-Israeli 
armistice agreements, Colonel Levie states that: 


Israel complained to the Security Council asserting that the four 
armistice agreements (with Egypt, Jordan, Syria and Lebanon) had, 
in effect, terminated the state of war between all the belligerent 
parties. Egypt, on the other hand, contended that the state of war 
continued despite the armistice agreements and that the blockade 
(of the Suez Canal and later of the Gulf of Aqaba) was legal. The 
Security Council on September 1, 1951, passed a resolution calling 
upon Egypt to lift its blockade. (Security Council, Sixth Year, 
Official Records, 558th Meeting). This action of the Security Council 
has been construed as indicating that a general armistice is a kind of 
de facto termination of war. It is considered more likely that the 
Security Council’s action was based upon a desire to bring to an 
end a situation fraught with potential danger to peace than that it 
was attempting to change a long established rule of international law. 
By now it has surely become fairly obvious that the Israeli-Arab 
General Armistice Agreement did not create even a de facto termina- 
tion of the war between those states.** 


Colonel Levie adds that ‘‘it is apparent that the failure, in an appropriate 
case, to include within an armistice a clear provision with regard to naval 
blockade, and naval warfare generally, can be the cause of serious diffi- 
culties and, perhaps, even of the resumption of hostilities.’’ After citing 
examples, including the Israeli-Egyptian Armistice Agreement, Colonel 
Levie observes that ‘‘the foregoing discussion has, it is believed, indicated 
the necessity of including in an armistice agreement specific and precise 
provisions with regard to naval warfare, blockades, etc.’’ ** He observes 
a trend, however, whereby the armistice agreement is becoming more final 
in character.*® 
803 Hyde, International Law, Chiefly as Interpreted and Applied by the United States 
1783 (1945 ed.). The Hague Regulations were annexed to the Hague Convention of 
1907 respecting the Law and Customs of War on Land, 2 Malloy’s Treaties 2287. 

8150 A.J.I.L. 880-906 (1956). 82 Ibid. 884, 

83 Ibid. 886. 84 Ibid. 904, 906. 

85 Ibid. 906. In this connection see the address made by Department of State Legal 
Adviser, Herman Phleger, at the 49th Annual Meeting of the American Society of 
International Law, April 29, 1955, wherein he observed, referring to the Korean 
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A ‘‘Special Correspondent’’ of The Times of London, in a recent article, 
has taken a contrary position with respect to the Egyptian-Israel Armistice 
Agreement.** He has observed that: 


. . . the armistice operated to deprive Egypt of any continued 
right to blockade Israel or to interfere with foreign vessels bound 
for Israel. Normally ... an armistice agreement does not operate 
to terminate the legal state of war. It is also arguable that an 
armistice does not even put an end to the rights of the belligerents 
to visit and search neutral vessels or to seize contraband and to en- 
force a blockade. The armistice merely ends hostilities between the 
armed forces of the belligerents. In all the circumstances of the 
dispute between Egypt and Israel, however, it seems probable that the 
armistice agreement did more than this. 


The correspondent has relied primarily upon the Security Council resolu- 
tion of September 1, 1951, to uphold his thesis that the Armistice Agree- 
ment operated to deny the exercise of belligerent rights at sea.*’ He has 
concluded that: 


This resolution of the Security Council creates for Egypt a legal 
obligation which she is not free to disregard. It will be noted that the 
resolution does not purport to be based so much on the special status 
of the Suez Canal as on the provisions of the armistice agreement. 
This being so, the situation resulting from the armistice would equally 
negative the claim of Egypt to exercise belligerent rights in the 
Straits of Tiran. 


The Canadian lawyer, Bloomfield, in his recent book on the Gulf of 
Aqaba, concludes that: 


Armistice Agreement, that it was ‘‘more like a treaty of peace than an armistice 
agreement. But that seems to be the style now. The armistice terminating hostilities 
between Israel and the surrounding countries, and that concluding the Indo-China 
hostilities, are of the same nature.’’ 1955 Proceedings, American Society of Inter- 
national Law 98. 

86 March 8, 1957, p. 11. 

87 The writer cited the resolution, the particularly relevant sections of which are as 
follows: 

‘*The Security Council. . . . Considering that since the Armistice regime... is 
of a permanent character, neither party can reasonably assert that it is actively a 
belligerent or requires to exercise the right of visit, search and seizure for any legitimate 
purpose of self-defense; 

‘*Finds that the maintenance of the practice mentioned ... is inconsistent with 
the establishment of permanent peace in Palestine; 

‘*Finds further that such practice is an abuse of the exercise of the right of visit, 
search and seizure; 

‘*Further finds that the practice cannot in the prevailing circumstances be justified 
on the grounds that it is necessary for self-defense; 

*‘And further noting that ... sanctions applied by Egypt to certain ships which 
have visited Israel ports represent unjustified interference with the rights of nations 
to navigate the seas... ; 

**Calls upon Egypt to terminate the restrictions on the passage of international 
commercial shipping and goods through the Suez Canal wherever bound... .’’ U.N. 
Doe. 8/2322. 
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No state of war existed or exists between Egypt and Israel by virtue 
of the fact that both are members of the United Nations Organization, 
and such a state of war is . . . incompatible with the obligations and 
duties of member states. Egypt is not entitled to exercise belligerent 
rights in the Gulf of Aqaba or elsewhere. 

Thus conflicting persuasive arguments have been advanced with respect 
to the nature of the Egyptian-Israeli Armistice Agreement insofar as it has 
a bearing upon freedom of passage for Israeli shipping in the Gulf of 
Aqaba. It is submitted that a definitive determination of this question 
may be important to any final determination of Israel’s status with respect 
to use of the Gulf. There would seem to be no question but that the right 
of passage through an international waterway which lies within the terri- 
torial sea is affected by a state of war. Consequently, if Egypt and Israel 
are at war, and if the Rhodes General Armistice Agreement of February 
24, 1949, does not have a special character which makes it more final than 
the traditional armistice agreement, a statement contained in a recent 
study on passage of ships through international waterways in wartime 
would be particularly relevant. Professor Baxter states the following: 


The practices followed by states would seem to indicate that the 
recognition of any right of passage through international waterways 
for enemy warships when the littoral state is a belligerent would be 
altogether unthinkable. No more can it be expected that littoral states 
should deny themselves the opportunity of visiting, searching and 
seizing merchant ships passing through the waterway. The corre- 
sponding right of neutral warships and innocent merchant vessels to 
make use of the waterway must, under modern conditions, take second 
place to the legitimate need of the littoral state to defend itself and 
to derive strategic advantage from its control of the waterway. How- 
ever, international law must require that the authority of the littoral 
state be exercised reasonably and with due regard to the seriousness 
of the danger anticipated. 

Having discussed questions raised with respect to Israeli shipping in 
the Gulf by the possible existence of a state of war, we may turn to a con- 
sideration of the legal status of the Gulf under the ordinary rules of inter- 
national law, i.e., the law in effect in time of peace, and the bearing of 
these rules upon the Saudi Arabian position that the Gulf has the status 
of a closed water area, an Arab mare clausum. 

Two of the conventions prepared by the United Nations Conference on 
the Law of the Sea which met at Geneva, February 24-April 27, 1958,% 
the Convention on the Territorial Sea and the Contiguous Zone, and the 
Convention on the High Seas, would seem to provide a useful point of 


88 Bloomfield, op. cit. 164. 

89 R. R. Baxter, ‘‘ Passage of Ships Through International Waterways in Time of 
War,’’ 31 Brit. Year Book of Int. Law 187-216, at 208 (1954). 

90 See article on the Conference by Arthur H. Dean, above, p. 607. The Conference was 
unable to reach agreement on the breadth of the territorial sea. One of the resolutions, 
adopted by the Conference on April 27, 1958, requests the U.N. General Assembly to 
study, at its 13th session (1958), the advisability of convening a second international 
conference of plenipotentiaries to consider further this question and other questions 
left unsettled by the Conference (A/CONF.13/L.56, April 30, 1958, p. 9). 
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departure for such consideration, inasmuch as they appear to represent 
the best consensus of present international opinion regarding the law of the 
sea. Since the problem of multinational bays was not dealt with by 
the Conference, resort will necessarily be made to other authorities on that 
question. 

The threefold classification of water areas is clearly stated in Article 
1 of the Convention on the High Seas, which reads: ‘‘The term high 
seas means all parts of the sea that are not included in the territorial 
sea or the internal waters of a state.’’*' This threefold classification, ac- 
cording to H. A. Smith, ‘‘begins from the land outwards and obviously 
requires the delimitation of two lines—the line which divides internal 
from territorial waters, and the line between the territorial belt and the 
high seas.’’ * 

The Conference was unable to reach agreement on the breadth of the 
territorial sea. However, it has provided a method for drawing the base- 
line from which the breadth of the territorial sea can be measured. This 
baseline, according to Article 3 of the Convention on the Territorial Sea, 
is normally ‘‘the low-water line along the coast as marked on large-scale 
charts officially recognized by the coastal State.’’ Article 4, however, 
provides also the possibility of employing straight baselines ‘‘where the 
coastline is deeply indented and cut into, or if there is a fringe of islands 
along the coast in its immediate vicinity,’’ provided that ‘‘the drawing of 
such baselines must not depart to any appreciable extent from the general 
direction of the coast, and the sea areas lying within the lines must be 
sufficiently closely linked to the land domain to be subject to the regime 
of internal waters,’’ and that ‘‘the system of straight baselines may not be 
applied by a State in such a manner as to cut off from the high seas the 
territorial sea of another State.’’ * 

Article 6 of the Territorial Sea Convention provides that: 


The outer limit of the territorial sea is the line every point of which 
is at a distance from the nearest point of the baseline equal to the 
breadth of the territorial sea. 


Article 5 provides that: 


1. Waters on the landward side of the baseline of the territorial sea 
form part of the internal waters of the State. 

2. When the establishment of a straight baseline in accordance with 
Article 4 has the effect of enclosing as internal waters areas which 
previously had been considered as part of the territorial sea or of the 
high seas, a right of innocent passage, as provided in Articles 14 to 
23, shall exist in those waters.” 


Article 12 provides that: 


1. Where the coasts of two States are opposite or adjacent to each 
other, neither of the two States is entitled, failing agreement between 


%1 A/CONF. 13/L.53 (April 29, 1958), p. 2. 

*2 H. A. Smith, The Law and Custom of the Sea 6 (2nd ed., N. Y., 1950). 
* A/CONF. 13/L.52, p. 2. 

% Ibid., p. 3. 
Ibid., pp. 2-3. 
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them to the contrary, to extend its territorial sea beyond the median 
line every point of which is equidistant from the nearest points on the 
baselines from which the breadth of the territorial seas of each of the 
States is measured. The provisions of this paragraph shall not apply, 
however, where it is necessary by reason of historic title or other 
special circumstances to delimit the territorial seas of the two States 
in a way which is at variance with this provision. 

2. The line of delimitation between the territorial seas of two States 
lying opposite to each other or adjacent to each other shall be marked 
on large-scale charts officially recognized by the coastal States.** 


The legal status of the territorial sea, and, by inference, that of internal 
waters, is set forth in Article 1 of the Convention, which reads as follows: 


1. The sovereignty of a State extends, beyond its land territory and 
its internal waters, to a belt of sea adjacent to its coast, described as 
the territorial sea. 

2. This sovereignty is exercised subject to the provisions of these 
articles and to other rules of international law.” 

One of the principal limitations imposed by international law upon the 
coastal state’s sovereignty over the territorial sea is the right of innocent 
passage. This right is accorded in the interest of freedom of navigation 
and may be described as broadly analogous to the common law easement 
with respect to land.®* Articles 14 through 23 of the Convention on the 
Territorial Sea deal with various aspects of this right. Articles 14 through 
17 are applicable to all ships. The provisions of these articles which seem 
most relevant to the present discussion are the following: 


Article 14 


1. Subject to the provisions of these articles, ships of all States, 
whether coastal or not, shall enjoy the right of innocent passage 
through the territorial sea. 


4. Passage is innocent so long as it is not prejudicial to the peace, 
good order or security of the coastal State. Such passage shall take 
place in conformity with these articles and with other rules of inter- 
national law. 

Article 15 


1. The coastal State must not hamper innocent passage through the 
territorial sea. 
Article 16 


1. The coastal State may take the necessary steps in its territorial 
sea to prevent passage which is not innocent. 


3. Subject to the provisions of paragraph 4, the coastal State may, 
without discrimination amongst foreign ships, suspend temporarily in 


96 Ibid., p. 5. 

97 Ibid., p. 1. Article 2 adds that: ‘‘The sovereignty of a coastal State extends to the 
air space over the territorial sea as well as to its bed and subsoil.’’ Ibid. 

%8 See Smith, op. cit. 33-37; and C. B. Selak, Jr., ‘‘ Fishing Vessels and the Principle 
of Innocent Passage,’’ 48 A.J.I.L. 627 (1954). 
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specified areas of its territorial sea the innocent passage of foreign 
ships if such suspension is essential for the protection of its security. 
Such suspension shall take effect only after having been duly published. 

4. There shall be no suspension of the innocent passage of foreign 
ships through straits which are used for international navigation be- 
tween one part of the high seas and another part of the high seas or 
the territorial sea of a foreign State. 


Article 17 


Foreign ships exercising the right of innocent passage shall comply 
with the laws and regulations enacted by the coastal State in con- 
formity with these articles and other rules of international law and, 
in particular, with such laws relating to transport and navigation. 


Article 23, applicable to warships, states that: 


If any warship does not comply with the regulations of the coastal 
State concerning passage through the territorial sea and disregards any 
request for compliance which is made to it, the coastal State may 
require the warship to leave the territorial sea.* 


The legal status of the high seas is set forth in Article 2 of the Conven- 
tion on the High Seas, as follows: 


The high seas being open to all nations, no State may validly purport 
to subject any part of them to its sovereignty. Freedom of the high 
seas is exercised under the conditions laid down by these articles and 
by the other rules of international law. It comprises, inter alia, both 
for coastal and non-coastal States: 


(1) Freedom of navigation; 

(2) Freedom of fishing ; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 


These freedoms, and others which are recognized by the general 
principles of international law, shall be exercised by all States with 
reasonable regard to the interests of other States in their exercise of 
the freedom of the high seas.’ 


Thus the regime of the high seas, as Smith has observed, is subject to 
international law alone, and national authority exercised thereon must con- 
form to international custom or convention.’ ‘‘As the high seas are a 
territory of the international community, the right of regulation must be 
exercised by the international community.’’ ?° 

Article 24 of the Convention on the Territorial Sea and the Contiguous 
Zone deals with the latter, and makes it clear that this zone is a part of 
the high seas. It states: 


1. In a zone of the high seas contiguous to its territorial sea, the 
coastal State may exercise the control necessary to: 


* A/CONF. 13/L. 52, pp. 5-9. 100 A/CONF. 13/L. 53, p. 2. 

101 Op. cit. 45-46 et seq. 

102 Josef L. Kunz, ‘‘Continental Shelf and International Law: Confusion and 
Abuse,’’ 50 A.J.I.L. 828, 829 (1956), citing C. John Colombos, The International Law 
of the Sea 56 (3rd ed., London, 1954). 
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(a) Prevent infringement of its customs, fiscal, immigration or 
sanitary regulations within its territory or territorial sea; 

(b) Punish infringement of the above regulations committed 
within its territory or territorial sea. 

2. The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 

3. Where the coasts of two States are opposite or adjacent to each 
other, neither of the two States is entitled, failing agreement between 
them to the contrary, to extend its contiguous zone beyond the median 
line every point of which is equidistant from the nearest points on the 
baselines from which the breadth of the territorial seas of the two 
States is measured.’ 


The Conference on the Law of the Sea did not attempt to codify the 
law with respect to multinational bays. Article 7 of the Convention on 
the Territorial Sea and the Contiguous Zone provides that: ‘‘This article 
relates only to bays the coasts of which belong to a single state.’’ After 
defining a bay as ‘‘a well-marked indentation whose penetration is in such 
proportion to the width of its mouth as to contain land-locked waters and 
constitute more than a mere curvature of the coast,’’ it states that: 


Where the distance between the low-water marks of the natural en- 
trance points of a bay does not exceed twenty-four miles, a closing line 
may be drawn between these two low-water marks, and the waters 
enclosed thereby shall be considered as internal waters. 


The article adds that: ‘‘The foregoing provisions shall not apply to so- 
ealled ‘historic bays.’’’*** One of the resolutions of the conference, 
however, adopted on April 27, 1958, deals with the ‘‘Regime of Llistoric 
Waters.’’ It reads as follows: 


The United Nations Conference on the Law of the Sea, 

Considering that the International Law Commission has not provided 
for the regime of historic waters, including historic bays, 

Recognizing the importance of the juridical status of such areas, 

Requests the General Assembly of the United Nations to arrange 
for the study of the juridical regime of historic waters, including 
historic bays, and for the communication of the results of such study 
to all States Members of the United Nations.*% 


The Report of the International Law Commission covering the work of 
its Eighth Session, April 23—July 4, 1956, which was one of the bases for 
the discussion of the conventions prepared by the Conference on the Law 
of the Sea, stated, in the commentary to Article 7, that ‘‘the Commission 
felt bound to propose only rules applicable to bays the coasts of which 
belong to a single state. As regards other bays, the Commission had not 
sufficient data at its disposal concerning the number of cases involved or 
the regulations at present applicable to them.’’*°* The Report also ob- 


served, in the commentary to Article 26, that: 
Some large stretches of water, entirely surrounded by dry land, 
are known as ‘“‘lakes,’’ others as ‘‘seas.’’ The latter constitute in- 


108 A/CONF. 13/L. 52, p. 9. 104 Ibid., pp. 3-4. 
105 A/CONF. 13/L. 56, p. 8. 106 See 51 A.J.I.L. 186-188 (1957). 
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ternal seas, to which the regime of the high seas is not applicable. 
Where such stretches of water communicate with the high seas by a 
strait or arm of the sea, they are considered as ‘‘internal seas’’ if the 
coasts, including those of the waterway giving access to the high seas, 
belong to a single state. If that is not the case, they are considered 
as high seas. These rules may, however, be modified for historical 
reasons or by international arrangement.’ 


The generally accepted principle with respect to gulfs and bays sur- 
rounded by the territories of more than one state has been set forth by 
Judge Lauterpacht as follows: 


... as a rule, all guifs and bays enclosed by the land of more 
than one littoral state, however narrow their entrance may be, are 
non-territorial. They are parts of the open sea, the marginal belt 
(territorial sea) inside the gulfs and bays excepted. They can never 
be appropriated ; they are in time of peace and war open to vessels of 
all nations, including men-of-war, and foreign fishing vessels cannot, 
therefore, be compelled to comply with municipal regulations of the 
littoral state concerning the mode of fishing.’ 


Sir Cecil Hurst has pointed out that ‘‘so-called gulfs and bays are often 
parts of the high seas,’’ the descriptive title having no necessary bearing 
upon water areas under international law.’ It is suggested, therefore, 
that in the light of Judge Lauterpacht’s comments cited above, the Inter- 
national Law Commission’s commentary regarding modification of rules 
regarding ‘‘lakes’’ and ‘‘seas’’ for ‘‘historical reasons or by international 
arrangement’’*?° would be applicable equally to ‘‘gulfs’’ and ‘‘bays.’’ 

All gulfs and bays may be classified as either ‘‘territorial’’ or ‘‘non- 
territorial,’ the former consisting of internal waters of the coastal state, 
for normally only one state is involved, and the latter comprising a part 
of the high seas.‘** By these criteria the Gulf of Aqaba would appear to 
be non-territorial in character, with respect to which each coastal state 
possesses a belt of territorial sea, but which, as an entity, with the exception 
of such belts, would be a part of the high seas. Do historical or other 
considerations modify such status for the Gulf? The Saudi Arabian 
Government’s position appears essentially to imply that the waters of the 
Gulf are internal waters of several Arab coastal states, either on the basis 


107 Ibid. 205. 

108 ] Oppenheim, International Law: Peace 460-461 (7th ed., H. Lauterpacht, 1948). 

109 ‘* The Territoriality of Bays,’’ 3 Brit. Year Book of Int. Law 42-54, at 49 (1922- 
23). 

110 Note 107 above. 

111 See Report of the International Law Commission, loc. cit., Art. 7, 51 A.J.I.L. 
186-188 (1957). 
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of joint control or agreed distribution of such waters. Leaving aside for 
the moment the problem with respect to Israel’s connection with the Gulf, 
can justification be found for the Saudi Arabian position? The American 
authority, Charles Cheney Hyde, has made the following comment relevant 


to this matter: 


Bays Bordered by Land Belonging to Two or More States. 


When the geographical relationship of a bay to the adjacent or 
enveloping land is such that the sovereign of the latter, if a single 
state, might not unlawfully claim the waters as a part of its territory, 
it is not apparent why a like privilege should be denied to two or 
more states to which such land belongs, at least if they are so agreed, 
and accept as between themselves a division of the waters concerned. 
No requirement of international law as such deprives them of that 
privilege, notwithstanding the disposition of some who would leave 
little room for its application.*** 


The Harvard Draft Convention on Territorial Waters of 1929, George 
Grafton Wilson, Reporter, made the following comment in Article 6: 


Where the waters within the seaward limit are bordered by two 
or more states, it would seem that the bordering states should be 
permitted by international law to divide such waters between them 
as inland waters. If the same waters are bordered by one state only, 
that state would clearly be entitled, under Article 5, to treat all of 
the waters as inland waters. The power of two or more states should 
not be smaller than the powers of one state in this respect if the states 


can reach an agreement.'™® 


Dr. Hyde has drawn attention to the Gulf of Fonseca decision, which 
appears to be the only instance in which a court has held that a bay or 
gulf surrounded by the territory of more than one coastal state is ‘‘terri- 
torial’’ in nature and an ‘‘historic bay’’ or ‘‘closed sea.’’ The Gulf, situ- 
ated on the west coast of Central America, is enclosed by three states, 
Nicaragua, Honduras and El Salvador. In El Salvador v. Nicaragua, 
suit was brought in the Central American Court of Justice ** to nullify 
a Nicaraguan grant to the United States, under the Bryan-Chamorro 
Treaty of August 4, 1914, of ‘‘the right to establish, operate and maintain 
a naval base at such place on the territory of Nicaragua bordering upon 
the Gulf of Fonseca as the Government of the United States may select.’’ 
El Salvador argued that the Gulf was the subject of joint or community 
ownership, while Nicaragua asserted that its waters were apportioned 
among the three coastal states on the basis of an extension of the lines 
marking the national land boundaries. Both states agreed that it was a 


‘*elosed sea.’ 


1121 Hyde, International Law, Chiefly as Interpreted and Applied by the United 
States 475 (2nd rev. ed., Boston, 1945). 

11323 A.J.I.L. Spec. Supp. 274 (1929). 

114 Established by the Central American States by the Convention of Dec. 20, 1907 
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In its judgment of March 9, 1917, the Court held the Gulf of Fonseca 
to be ‘‘an historic bay possessed of the characteristics of a closed sea.’’ 
The rationale of the decision was: (1) The coastal states ‘‘had exercised 
immemorial possession accompanied by dominion both peaceful and con- 
tinuous and by acquiescence on the part of other nations, from 1522 to 
1821, when all were ruled by Spain, from 1821 to 1839, when all formed 
part of the Federal Republic of the Center of America, and from 1839 to 
the time of the decision, when they formed separate political entities . . . 
that . . . exclusive ownership has been exercised over the waters of the 
Gulf during the course of nearly 400 years is incontrovertible’’; (2) the 
size and special geographic configuration of the Gulf ‘‘which safeguards 
so many interests of vital importance to the economic, commercial, agri- 
cultural and industrial life of the riparian states’’; and (3) the necessity 
that the coastal states possess the Gulf in accordance with these interests 
and that of national defense. The Court decided that with the exception 
of a three-mile belt of territorial sea along the coast of each state, the three 
coastal states possessed the waters of the Gulf as joint owners. Honduras 
and Nicaragua objected to the concept of community of ownership, claim- 
ing that the Gulf was a ‘‘closed sea’’ on the basis of divided ownership of 
all the waters therein."* No instances of protest with respect to the 
closed-sea claims of the three littoral states are known. 

During the General Assembly’s consideration of Israeli withdrawal from 
the entrance to the Gulf of Aqaba in early 1957, Mr. Urquia of El Salvador 
alluded to the Gulf of Fonseca. He cited a comment he had made at 
Mexico City in 1956 to the Inter-American Council of Jurists on this 
question, in which, inter alia, he had stated the following: 


. . . The Gulf or Bay of Fonseca belongs to the category of bays 
known in international law as historical bays, and is therefore subject 
to the exclusive sovereignty of the coastal State or States, regardless 
of the distance or length to which it penetrates inland or its width at 
the mouth, provided that, as is the case for the Gulf of Fonseca, the 
coastal States have asserted and assert their sovereignty for reasons 
based on their geographical situation, their use of the Gulf for cen- 
turies, and above all, their self-defense. 


Mr. Urquia added that the position of the Salvadorean Government had 
become known as the ‘‘Meléndez doctrine,’’ from the name of the then 
President of El Salvador, and stated that 


the doctrine provides that when an arm of the sea occupies the space 
between two or more countries, the area of the waters inter fauces 
terrae is necessarily within the joint jurisdiction of the coastal States. 


115 Anales de la Corte de Justicia Centroamericana (1916-1917), Vols. V, VI and 
VII; 11 A.J.I.L. 674-730 (1917); P. C. Jessup, The Law of Territorial Waters and 
Maritime Jurisdiction 398-410 (N. Y., 1927). 

Judge Lauterpacht has cautioned that the decision has force only with respect to the 
three states concerned, and has observed that while the United States appears to have 
acknowledged the territorial character of the Gulf, the attitude of other states is not 
known. Op. cit. 460-461, footnote 6. 
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He concluded by remarking that he had made this statement ‘‘as a kind 
of reservation with respect to what has been said here regarding the case 
of the Gulf of Aqaba and the Straits of Tiran.’’ *** 

Can the Gulf of Fonseca case be regarded as a precedent to be applied 
to the Gulf of Aqaba? Geographically, the two water areas are approxi- 
mately of similar size and restricted configuration." Historically, the 
Gulf of Aqaba was Arab in character from approximately 700 A.D. until 
1517; under Ottoman control during the period of Ottoman suzerainty 
over the surrounding Arab lands from 1517 until the end of World War 
I; and under the control of the present littoral Arab states from approxi- 
mately the end of the war to the present, with mandated Palestine until 
1948 occupying the coastline now controlled by Israel. The Gulf un- 
doubtedly has strategic and defensive importance to the coastal Arab 
states. In addition, it has been for many centuries and remains an avenue 
for pilgrim traffic proceeding to the yearly Muslim pilgrimage at Mecca 
and Medina, although not so important as it was before the days of air 
travel. Some Arab authorities appear to regard the inclusion of Article 
10, paragraph 3, in the Constantinople Convention of 1888 as designed to 
retain for the Ottoman Government a free hand in protecting the pilgrim 
route. These authorities seem to interpret this provision as lending sup- 
port to the Saudi Arabian claim that the Gulf is a ‘‘locked Arab Gulf, 
without any international character.’’ ** 

Although the Gulf of Aqaba was under Arab or Ottoman (and Islamic) 
control for approximately 1200 years, no formal closed-sea claim appears 
ever to have been made until that asserted by the Saudi Arabian Govern- 
ment early in 1957. However, obviously international law in its present 
sophisticated form did not exist throughout most of that period. In 
addition, it is likely that there was no need of that assertion of such a claim; 
foreign Powers probably were not interested in navigation in the Gulf, 
since it apparently had no commercial importance to them. The question 
of the Gulf’s status might not have arisen at this time except for the fact 
of Arab hostility toward Israel, and the additional fact that the presence 
of the UNEF contingent at the entrance to the Gulf now renders Egyptian 
measures against Israeli shipping futile. 

No precision appears to have been given to Saudi Arabia’s closed-sea 
claim, for no agreement appears to have been reached among the three 
Arab littoral states to provide either for joint control of the Gulf’s waters 


or for an apportionment thereof. 
Further, both Egypt and Saudi Arabia, by their territorial sea legisla- 
tion,"’® claim respectively six miles of territorial sea along their coastlines 


116 General Assembly, 11th Sess., Official Records, 666th Plenary Meeting (A/P.V. 
666), March 1, 1957, p. 1281. 

117 The Gulf of Fonseca is approximately 50 miles in length and 30 in breadth. The 
distance between headlands is approximately 19 1/3 miles, although islands at the 
entrance reduce the distance to 8 miles, or 4 miles, if the Farallon Islands are con- 
sidered to be the Nicaraguan boundary of the Gulf. 
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in the Gulf, and an additional six-mile zone of contiguous waters. Al- 
though the Court in the Gulf of Fonseca case envisaged a situation in 
which a closed sea could have a belt of territorial sea along the coasts of the 
several states, the remainder of the waters being held jointly as internal 
waters, such a situation does not normally prevail. Ordinarily, the pres- 
ence of a zone of territorial sea implies that a water area is essentially a 
part of the high seas. A zone of territorial sea interposes itself between 
the coast or the zone of internal waters, and the high seas; when a coastal 
indentation consists of internal waters in its entirety, the territorial sea 
begins seaward of a line drawn from headland to headland. A contiguous 
zone, according to the Convention on the Territorial Sea and the Con- 
tiguous Zone, cited above, is a part of the high seas.**° Consequently, in 
spite of the existence of factors pointing to a close parallel between the 
Gulfs of Fonseca and Aqaba, the closed-sea claim of Saudi Arabia does 
contain basic weaknesses.*** 

Perhaps it is not the thought of the Saudi Arabian Government that 
the Gulf of Aqaba ‘be considered in its entirety internal waters of the 
surrounding Arab states. The fact that large areas of waters in the Gulf, 
as well as the waters of the entrances to the Gulf, are territorial sea of 
Egypt or Saudi Arabia, may have inspired the concept that the Gulf is a 
closed sea. If this is the rationale of the Saudi Arabian position, how- 
ever, it must be borne in mind that under the international law of peace 
the right of innocent passage exists with respect to the territorial sea.*** 
This right, accordingly, could legally be claimed by all states not at war 
with the coastal states. 

The Gulf of Fonseca situation appears to be unique. Water areas sur- 
rounded by the territory of a single coastal state, and thus having the 
status of ‘‘closed seas,’’ which subsequently, because of political changes 
resulting in the establishment of more than one state on their shores, be- 
come multinational in character, generally have come to be regarded as 
essentially parts of the high seas, regardless of the narrowness of their 
entrances. Special treaty arrangements, however, usually have been neces- 
sary to establish this character. 

The Black Sea is a case in point. It was a Turkish lake from 1484, when 
the Ottoman Empire completed the conquest of its entire littoral, until 
1774, when, in accordance with provisions of the Treaty of Kutchuk- 
Kainardji, Russia secured a foothold on its northern coast.’** By that 
treaty not only was Russia recognized as a Black Sea littoral state, but also 
obtained freedom of navigation—although to some extent limited—in the 


120 Note 103 above; p. 840 below. 
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Black Sea, and a corresponding right of passage through the Turkish 
Straits.** According to Hurewitz, the treaty ‘‘converted the Black Sea 
from an exclusively Ottoman lake into a Russo-Ottoman lake. It assured 
Russian commercial vessels unrestricted navigation in that sea and free 
passage through the Straits.’’'*® Between 1774 and 1806 the Ottoman 
Empire entered into a series of treaties with European Powers which pro- 
vided for free navigation through the Straits by commercial vessels. A 
treaty of May 7, 1830, between the Ottoman Empire and the United States 
declared that ‘‘merchant vessels of the United States, in like manner as 
vessels of the most favored nation,’’ should have liberty to enter the Black 
Sea through the Straits. Nothing was said regarding warships.’** By the 
Treaty of Adrianople of September 21, 1829, Russia succeeded in having 
removed the last restrictions on the passage of its merchant vessels through 
the Straits. By this treaty, according to Briiel, the Ottoman Empire 
‘‘undertook expressis verbis an obligation which was already in existence,’’ 
and by 1914 the right of passage for merchant vessels through the Straits 
was an established rule of international law.*?' 

At the present time the Montreux Convention of July 20, 1936,'** governs 
the regime of the Turkish Straits. It provides ‘‘freedom of transit and 
navigation by sea in the Straits . . . without limit of time’’ for all mer- 
chant vessels in time of peace, and in time of war when Turkey is not a 
belligerent. When Turkey is at war, merchant vessels of states not at war 
with Turkey enjoy the right on condition that they do not assist the enemy, 
and pass by day through channels indicated by the Turkish authorities. 
The passage of warships both in times of war and peace is much more re- 
stricted, and when Turkey is at war or in imminent danger of war, is en- 
tirely at the discretion of the Turkish Government.'”® 

Eric Briiel, in his study of international straits, has expressed the opin- 
ion that 


the fact that a legal status sui juris has been created for international 
straits in general and that regimes more or less logical have been estab- 
lished for particularly important straits has shown that strong norma- 
tive forees are at work in this sphere . . . the direction of that de- 
velopment, although neither clear nor even, is at any rate not doubt- 
ful when viewed over long periods. This applies not merely to the 
general rules of international law relating to international straits 
but also in principle to the special regimes which have now been 
created, from the Sound Treaty with its purely negative abolition of 
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a power exercised by the coastal state against the interests of the in- 
ternational community, to the Montreux Convention with its em- 
phasis on the fact that special rights were granted to the coastal state 
not in its own interest alone but also in that of the international com- 
munity ... the principle of freedom of navigation was proclaimed 
in the Montreux Convention as a principle of international law in- 
dependent of the will of the parties. If this principle is correctly 
utilized it can be of the greatest importance for the future develop- 
ment in this sphere.**° 
Briiel’s reference to the Sound Treaty was with respect to the regime 
of the Danish Belts and the Sound, the only water connection between the 
North and Baltic Seas before the construction of the Kiel (Nord Ostsee) 
Canal. For centuries the Danish Kings had collected dues on traffic pro- 
ceeding through these restricted water areas (the Sound’s minimum width 
is two miles, and the minimum width of the Great and Little Belts is less), 
and in the ‘‘secret’’ articles embodied in the Armed Neutrality of 1800, 
Denmark, Norway and Russia claimed to maintain the Baltic Sea ‘‘per- 
petually as a closed sea.’’ These states recognized, however, that in time 
of peace all nations could navigate through it and ‘‘enjoy the advantages of 
perfect tranquillity,’’ but asserted that they had the right to take all neces- 
sary measures to guarantee it and its coasts against all hostilities. Brit- 
ain, France and Holland refused to accept this position, and the right to 
close the Baltic Sea was definitely rejected by a general treaty on this 
subject, the Convention of Copenhagen of March 14, 1857. By the terms 
of this Convention, Denmark bound itself ‘‘not to subject any ships, on 
any pretext, to any detention or hindrance in the passage of the Sound 
or the Belts.’’ Article 195 of the Treaty of Versailles also provided for 
‘‘free passage into the Baltic to all nations,’’ and also prohibited the erec- 
tion by Germany of any fortifications or installation of any artillery com- 
manding the maritime routes between the North and Baltic Seas.*™ 
The United States entered into a separate treaty with Denmark with 
respect to the Danish Straits in 1857, and paid the Danish Government 
a lump sum of $400,000 in consideration of perpetual waiver of the Sound 
dues. Prior to that time the United States Government had expressed 
criticism of the regime of the Straits, and on October 14, 1848, Secretary 
of State Buchanan informed the U. S. Minister to Denmark that: 


Under the public law of nations, it cannot be pretended that Den- 
mark has any right to levy duties on vessels passing through the 
Sound from the North Sea to the Baltic. Under that law, the naviga- 
tion of the two seas connected by this strait is free to all nations and 
therefore the navigation of the channel by which they are connected 
ought to be free. In the language employed by Mr. Wheaton, ‘‘even 
if such strait be bounded on both sides by the territory of the same 
sovereign, and is at the same time so narrow as to be commanded by 
cannon shot from both shores, the exclusive territorial jurisdiction of 
that sovereign over such strait is controlled by the right of other 
nations to communicate with the seas thus connected.’’ *** 


130 Briiel, op. cit. 424-425. 
181 Higgins and Colombos, op. cit. 127-128. 
182] Moore’s Digest 660; citation to Wheaton’s International Law (Dana’s ed.). 


696 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


To conclude, the fact cannot be overlooked that the Gulf of Aqaba has 
a multinational character, and would have such character even if Israel 
had no coastline on the Gulf. In spite of a current trend towards Arab 
unity, the three Arab coastal states are at present independent, sovereign 
entities. They do not appear to have entered into any sort of formal agree- 
ment to designate the Gulf a closed Arab water area, and, in fact, each 
coastal state has its own coastal sea legislation.*** By the weight of inter- 
national precedent the Gulf would seem clearly to be non-territorial and 
basically a part of the high seas, even though a considerable portion of 
the waters therein constitute the territorial seas of the coastal states. Not 
only is more than one coastal state involved, but also there is a belt of water 
along the center of the Gulf which is not included in the territorial sea of 
any of the coastal states (and, as we have noted, contiguous zones constitute 
a part of the high seas). Consequently, the straits at the entrance would 
appear clearly to constitute an international waterway, even though these 
waters comprise in their entirety the territorial seas either of Egypt or 
Saudi Arabia, and Article 16(4) of the Convention on the Territorial Sea 
and the Contiguous Zone would seem to be applicable: 


There shall be no suspension of the innocent passage of foreign ships 
through straits which are used for international navigation between 
one part of the high seas and another part of the high seas or the ter- 
ritorial sea of a foreign State.'** 

While the weight of the evidence points to this as being the general legal 
status of the Gulf, it does not necessarily follow that the right of innocent 
passage would be available to Israel in the absence of special arrangements 
through the United Nations. A number of the principal maritime states 
appear to be of the opinion that all states, including Israel, clearly may 
exercise this right, since no belligerent rights persist between Egypt and 
Israel. The Arab states, particularly the coastal states, and India, dis- 
agree. A definitive solution of this question would seem to depend in large 
part upon what interpretation is placed upon the Armistice Agreements 
re the problem of belligerent rights, and, as we have seen, authorities differ 
on this issue. While the Secretary General of the United Nations has 
stated on several occasions that ‘‘The international significance of the Gulf 
of Aqaba may be considered to justify the right of innocent passage through 
the Straits of Tiran and the Gulf in accordance with recognized rules of 
international law,’’*** he has expressed the opinion that: ‘‘A legal con- 
troversy exists as to the extent of the right of innocent passage through 
these waters.’’ 

It is submitted that it would be well for this controversy to be settled by 
an appropriate juridical authority, perhaps by a decision or advisory opin- 
ion of the International Court of Justice. While the United Nations 
Emergency Force is at present controlling the entrance to the Gulf, and the 
133 Notes 23, 24 and 25, above. 
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coastal states have exercised commendable self-restraint with respect to this 
issue, a legal solution would seem desirable, and perhaps would help to 
contribute to the stability of a troubled area. 

For a final and complete determination of the status of the Gulf it may be 
necessary to await a final settlement of the Palestine question, for it is un- 
clear at present what is the status of Israel’s coastline on the Gulf. Israel’s 
frontiers have been established by the several armistice agreements with 
neighboring Arab states. These agreements by their terms provide that 
the frontiers are not territorial boundaries, but merely temporary lines of 
military control, and are not intended to prejudice rights, claims and posi- 
tions of the parties as regards an ultimate settlement of the Palestine ques- 
tion.'*’ Is Israel’s coastline on the Gulf, depending as it does upon the 
land frontiers established by the Armistice Agreements with Egypt and 
Jordan, of a different legal nature than that of the land frontiers? While 
this would seem to be unlikely, it is a question which ought to be considered 
by the appropriate juridical authority. 

With respect to the closed-sea claim of Saudi Arabia, should a final settle- 
ment of the Palestine question deny Israel its present coastline on the Gulf, 
there would seem to be no objection to the littoral Arab states, by common 
agreement, designating the Gulf as a closed sea, at least according to the 
views of several eminent authorities.'** Also, should Israel retain its coast- 
line, there is the possibility that the four littoral states could, by unanimous 
agreement, achieve the same result, since Israel would be deemed another 
successor state of the Ottoman Empire through the Palestine Mandate, and 
thus the historical, as well as the geographical and other factors, found 
persuasive with respect to the Gulf of Fonseca, would be applied to the 
Gulf of Aqaba. The preparation of the study of the ‘‘Regime of Historic 
Waters,’’ which the United Nations Conference on the Law of the Sea has 
asked the General Assembly to arrange for, may provide an opportunity for 
the consideration of this question.**® 

Should it be possible for the coastal states to agree that the Gulf of Aqaba 
is a closed sea, there is the possibility that Articles 4 and 5 of the Conven- 
tion on the Territorial Sea and Contiguous Zone '*° would be interpreted 
to permit innocent passage through these waters, as provided in Articles 


187 Secretary General Hammarskjold has noted this fact in his report to the General 
Assembly, U.N. Doc. A/3512, Jan. 24, 1957, as have Mr. Pearson of Canada and Mr. 
Shukairy of Saudi Arabia at the 11th Session of the General Assembly, note 76 above. 

138 Notes 112 and 113 above. This view would seem also to be implicit in the re- 
marks of the Special Correspondent of the London Times, March 8, 1957, note 121 above. 

189 Note 105 above; p. 867 below. 

140 Art. 4(1}) provides that: ‘‘In localities where the coast line is deeply indented 
and cut into, or if there is a fringe of islands along the coast in its immediate 
vicinity, the method of straight baselines joining appropriate points may be employed 
in drawing the baseline from which the breadth of the territorial sea is measured.’’ 

Art. 5(2) provides that: ‘‘Where the establishment of a straight baseline in ac- 
cordance with Article 4 has the effect of enclosing as internal waters areas which 
previously had been considered as part of the territorial sea or the high seas, a right 
of innocent passage, as provided in Articles 14 to 23, shall exist in those waters.’’ 


| 
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14 to 23 of the same convention.*** This would be particularly necessary 
because of the positions of Jordan and Israel at the head of the Gulf. 
However, if a special regime for the Gulf should come into existence, the 
governing agreement probably would make adequate provision for passage 
of international shipping.'* 

Pending the possible future establishment of a special regime for the Gulf 
of Aqaba, it would be well if agreement could be reached by the coastal 
states regarding their respective zones of territorial sea and contiguous 
zones, where there is the possibility of overlapping jurisdictions, in ac- 
cordance with Articles 12 and 24 of the Convention on the Territorial Sea 
and the Contiguous Zone.'** 

It is to be hoped that the United Nations will continue to take all steps 
possible towards the achievement of a political climate in the area which will 
make feasible a definitive determination of the legal status of the Gulf of 
Aqaba, so that the shipping of the international community may be free to 
use this increasingly important water area, whatever its status may be 
found to be, without controversy. 

141 Note 99 above; see pp. 837-840 below. 

142In this connection, see Smith, op. cit. 23-24. 

143 A/CONF. 13/L. 52 (April 28, 1958), pp. 5 and 9. 


TREATIES AND OTHER SOURCES OF ORDER 
IN INTERNATIONAL RELATIONS: 
THE SOVIET VIEW * 


By Jan F. TrIsKa 
Cornell University 
AND 
Ropert M. SLusser 


Hoover Institution on War, Revolution and Peace, 
Stanford University 


Speaking before the American Society of International Law, Aleksandr 
Troianovski, the first Soviet Ambassador to the United States, summed up 
his views on the basic sources of order in international relations. He began 
by rejecting the idea of a ‘‘supernational support’’ for international law, 
since the source of the rules regulating the relations among nations ‘‘lies in 
the nations, and not in a superforce acting from above the nations.’” Thus 
the tribunal at The Hague, he argued, is in practice nothing more than ‘‘a 
court of arbitration.’’ Practical experience with the League of Nations, he 
felt, ‘‘goes far to prove that at the present time at least supernational bodies 
are not effective in binding the nations to coéperate under established rules 
of international law,’’ especially since ‘‘some nations have assumed the 
réle of supernations with the idea, not of coéperating with other nations, 
but of dominating and conquering them.’’ ‘‘Moral laws and the laws of 
human conscience,’’ he continued, could hardly be taken seriously as bases 
of international order, since ‘‘the guidance from this source is too subtle’’ 
and lacking in precision. It was necessary to find ‘‘something more posi- 
tive, more concrete and definitive.’’ The solution, he urged, was to be 
found in treaties—‘‘very precise international treaties duly signed,’’ based 
on ‘‘exact formulas and determined obligations.’’ 

Mr. Troianovski emphasized that he was presenting his personal opinions, 
speaking ‘‘not as the Ambassador of the U.S.S.R., but as an individual who 
has some interest in international law and to some extent is familiar with 
its problems.’’ His views, nevertheless, reflected fairly closely those of 
the Soviet Government. The unequivocal Soviet preference for treaties 


* This study was written in connection with the Soviet Treaty Project being conducted 
at the Hoover Institution on War, Revolution and Peace, Stanford University, under the 
direction of the authors. The findings of the project are to be published in three vol 
umes, tentatively entitled Calendar of Soviet Treaties, Analysis of Soviet Treaties, and 
Bibliography on Soviet Foreign Policy (all 1917-1957), by the Stanford University 
Press in the Hoover Institution Documentary Series in 1959-1960. 

1 Address delivered on April 28, 1934, 1934 Proceedings, American Society of Interna 
tional Law 195-196. 
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as the prima facie source of international order has been one of the few 
precepts in this field which have remained fundamentally unchanged 
throughout the existence of the Soviet state. 

There has, however, been a substantial alteration in the context within 
which this view has been held by Soviet officials and scholars. At times 
treaties have been viewed as the sole source of international order; at 
others they have been supplemented by a wide range of additional factors, 
including international custom, judicial decisions, general principles of 
international law, the codification of international law, decisions of inter- 
national organizations, and ‘‘basie concepts’’ of international law. 

These changes have been related, more or less directly, to the require- 
ments of Soviet foreign policy and to its treaty practice, as well as to the 
need to elaborate a Soviet doctrine of international law capable of chal- 
lenging the doctrine of the non-Soviet world. To understand the present 
Soviet position on this question it will be useful to review briefly the evo- 
lution of Soviet doctrine as represented by its most prominent spokesmen.’ 


I 


1. One of the first scholars in Soviet Russia to consider the problem 
of the sources of international law was N. N. Golubev. In no sense a 
Marxist, and completely untouched in his thinking by any Marxist cate- 
gories, Golubev represents the continuation under new conditions of the 
prerevolutionary tradition of Russian international law. His essay, ‘‘ New 
Tasks of the Contemporary Science of International Law,’’* is a reply to a 
short but powerful article by S. A. Kotliarevski, another non-Marxist 
scholar, who argued that public international law was undergoing a pro- 
found crisis.* 

Having pondered the questions, ‘‘ What is the actual state and juridical 
nature of international law? What is the explanation of the crisis which 
it is undergoing? How can new life be breathed into it?’’,> Golubev 


2For earlier treatment of the subject in the West, see Josef Kunz, ‘‘Sowjet-Russ 
land und das Vé6lkerrecht,’’ 13 Zeitschrift fiir Vélkerrecht 580 (1926); B. Mirkine 
Guetzévitch, ‘‘La doctrine soviétique du droit international public,’’ 33 Revue général 
de droit international public 69 (1926) ; idem, ‘‘Les Traités internationaux de la Russie 
soviétique,’’ Revue de droit international, 1928, p. 1012; A. N. Makarov, ‘‘Die Volker 
rechtswissenschaft in Sowjet Russland,’’ 6 Zeitschrift fiir auslindisches 6ffentliches 
Recht und Vélkerrecht 479 (1936); T. A. Taracouzio, ‘‘The Effect of Applied Com- 
munism on the Principles of International Law,’’ 1934 Proceedings, American Society 
of International Law 105; idem, The Soviet Union and International Law 13 (New York, 
1935); Philip M. Brown, ‘‘The Russian Soviet Union and the Law of Nations,’’ 28 
A.J.I.L. 733 (1934); John N. Hazard, ‘‘The Soviet Concept of International Law,’’ 
1939 Proceedings, American Society of International Law 33; Ivo Lapenna, Conceptions 
soviétiques du droit international public 160 (Paris, 1954); Boris Meissner, ‘‘ Die 
Sowjetische Bewertung der Vélkerrechts-Quellen,’’ 1 Osteuropa Recht 2 (1955); idem, 
Die Sowjetunion, die Baltischen Staaten und das Vélkerrecht 165 (Cologne, 1956). 

8N. N. Golubev, ‘‘ Novye zadachi sovremennoi nauki mezhdunarodnogo prava,’’ Pravo 
i zhizn’, No. 3 (1922), pp. 36-44. 

4S. A. Kotliarevski, ‘‘ Krizis mezhdunarodnogo prava’’ (The Crisis of International 
Law), Pravo i zhizn’, No. 1 (1922), pp. 80-82. 
5 Golubev, loc. cit. 36. 
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distinguished three strata of norms currently operating as sources of order 
in relations among nations: (a) ‘‘unilateral expression of the will of states,’’ 
which, ‘‘when given generalized form through jurisprudence and, provided 
they possess uniformity and homogeneity, can in essence comprise a complex 
of identical pseudo-international law’’; however, this would be only a kind 
of ‘‘surrogate of international law, capable of satisfying perhaps only the 
advocates of the view of international law as external state law’’; (b) 
bilateral treaties: ‘‘ When a network of such treaties exists, embracing a 
specifie group of states, it can at least form a stable basis for these states 
in conducting their mutual local, temporal and casual relations’’; (c) collee- 
tive treaties, ‘‘among three or, in general, an indefinite number of states, 
calculated for an extended period .. . and resting on more solid legal 
foundations than do separate treaties.’’ 

The third stratum, Golubev thought, contained one of the ideas ‘‘ capable 
of leading international law permanently out of its crisis,’’ since it rested 
on a more solid foundation than bilateral treaties and was ‘‘something 
more’’ than the mere sum of the will of the partners. It might become the 
first step towards organization of the treaty partners, possibly even the 
beginning of a world state, ‘‘now conceivable only in hazy and indefinite 
eontours.’’ But then international law would become federal law, and 
former bilateral, or even multilateral treaties of a contractual nature, would 
become simple contracts. Even under such a world federation, however, 
xolubev foresaw no possibility of eliminating war and strife. 

Nothwithstanding the complete absence of Marxist conceptions in his 
views, Golubev came close to Soviet doctrine in his recognition of treaties as 
a major source of order in international relations. From the first months of 
its existence the young Soviet state made use of treaties to secure its posi- 
tion and to provide a basis for the extension of its influence abroad. But 
whereas, for Golubev, treaties were only a step towards an eventual world 
federation in which national sovereignties would become obsolete, in Soviet 
practice—and theory—they came to have an absolute value precisely as a 
safeguard against any encroachment on the sovereignty of the new state 
in its unavoidable contacts with other governments. 

2. Golubev’s tempered optimism with regard to the future prospects of 
international law thus bore little relation to Soviet realities. His versatile 
and adaptable contemporary, Yevgeni A. Korovin, was able to develop theo- 
ries which were much more closely related to the actual practices of the 
Soviet Government at the time. It fell to Korovin to devise the first over- 
all attempt at a specifically Soviet theory of international law, in the 
framework of his concept of the ‘‘transition period,’’ i.e., the period dur- 
ing which capitalism and Communism exist side by side.’ 


*Cf. Triepel, Vélkerrecht und Landesrecht (1899), and Bergbohm, Staatsvertriige 
und Gesetze als Quellen des Vélkerrechts 77 ff., for the famous controversy of the early 
part of the twentieth century concerning the distinction between ‘‘treaty-contracts’’ 
(Vertrige, traités-contrats) and ‘‘law-making treaties’’ (Vereinbarungen, traités- 
lois). 

* Ye. A. Korovin, Mezhdunarodnoe pravo perekhodnogo vremeni (International Law 
of the Transitional Period) (Moscow, 1924). 
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Following Triepel’s arrangement, Korovin divided the sources of inter- 
national order into two groups: (a) a broad one, equivalent to the law- 
making norm, and (b) a narrow one, reflecting a form of cognition of the 


legal norm. 

(a) In regard to the broad concept, declared Korovin, traditional inter- 
national law has developed three theories: the natural law theory, the his- 
torical theory, and the theory of the idealistic school. Not one of these 
theories, he argued, is suitable for the ‘‘transition period.’’ 


The theory of natural law merits rejection not only for reasons as- 
sociated with its origin but chiefly because from the Marxist stand- 
point it is inconceivable to speak of the existence of any ideal law 
common to all mankind which stands above classes. If it is quite 
legitimate to contrast law which exists with law which one would like 
to see exist (since from this antithesis a revolution in law emerges 
which smashes the petrified forms of the old law for the sake of estab- 
lishing new and more equitable forms), one ought not to forget never- 
theless that the very content of the concept ‘‘socially just’’ is not given 
to mankind in ready-made form, equally binding upon all, but is de- 
veloped through prolonged struggle as a result of class or group (na- 
tional for instance—given the absence of sufficient class differentiation 
collective self-consciousness. 

For similar reasons we must equally reject the arguments of the 
idealistic school. Neither the moral nature of man as an individual 
(an ethical variant) nor his intuitive-legal experiences (the psycho- 
logical variant) can be considered a source of any law whatsoever and 
much less a source of international law; international law is the prod- 
uct of later stages of social development and an expression of a complex 
historical process in human society, organized on a collective basis. 

For this reason, from the point of view of international law of the 
transition period, the historical school is the most instrumental where 
the problem of the sources of law is adequately formed; it reasons not 
with reference to a ‘‘national spirit’’ of types and nations but uses 
materials of collective (mass) psychology.® 


(b) With respect to the narrow concept of the term ‘‘source,’’ Korovin 
stated, a substantial difference exists between traditional or ‘‘bourgeois”’ 
international law and the international law of the ‘‘transition period.’’ 
In traditional international law, custom enjoys primacy over treaties as a 
source of international law and ‘‘the role of the treaty is often confined to 
the registration of a customary practice which has come into being (see for 
example the law of diplomacy or the law of war),’’ while in the transition 
period, the ‘‘treaty dominates unchallenged and custom is reduced to an 
auxiliary (subsidiary) source.’’ ® 

As to the actual treaty relations between the Soviet Union and the rest 
of the world, the ‘‘transition period’’ was marked, according to Korovin 
‘*by the unbroken sway of the treaty. ” 

8 Ibid. 25-26. 

®Ibid. For a slight change in emphasis, see Korovin, Sovremennoe mezhdunarodnoe 
publichnoe pravo (Contemporary International Public Law) 8-9 (Moscow-Leningrad. 
1926). In the latter Korovin added that ‘‘decisions of the highest organs of the 
League of Nations constitute a source of international law for member states.’’ 
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As the soil of intercourse and unity which alone can nurture inter- 
national custom is extended in the relations between states with the 
dictatorship of capital and states with the dictatorship of the prole- 
tariat, the repudiation of treaty compromise is equal to a renewal of 
the struggle of ‘‘all against all’’ in its military, semi-military, and 
**neaceful’’ forms of international coercion. 

The conclusion is that the presumption of custom is typical for con- 
temporary bourgeois international law and the presumption of treaty 
is equally characteristic for the law of the transition period.’® 


The practical experience of the first years of existence of the Soviet state 
accentuated the desperate need for treaties over all other means, methods, 
and bases in the conduct of Soviet foreign relations. This bitter experi- 
ence shaped the Soviet view that international treaties constituted the only 
neutral bridge between Communist Russia and the rest of the world, the 
only ‘‘common tongue,’’ the only ‘‘vehicle of compromise,’’ the only bal- 
ancer and protector of Soviet interests, the only safeguard of its sovereign 
rights. This experience tended strongly to displace the traditional equilib- 
rium between treaties and international custom. Korovin, a good Com- 
munist since the October Revolution, made a valiant attempt to put Soviet 
scholarship on a common basis with the practical needs of the People’s 
Commissariat of Foreign Affairs. After all, he argued, rules of interna- 
tional customary law, established, shaped, formulated and accepted before 
the Soviet Union appeared on the world scene, were formed by historical 
forees bound to be ‘‘ ideologically hostile’’ to the new state. They lacked the 
principle of explicit consent in the conduct of international business without 
which the Soviet state might again become a subject of foreign intervention. 
In the atmosphere of little or no mutual confidence, the Soviet Union could 
not afford to leave its protective shell for long: international treaties were 
the most suitable vehicle for such limited foreign relations. Korovin was 
ready and willing to subscribe to this practical necessity, even if facts had 
to suffer in the process: 


Watching each other closely, the two participants, the U.S.S.R. and 
the ‘capitalist states,’’ met on the strictly limited ground of mutual 
agreement of a conventional character, only to return at once each to 
his own law and to his own principles. The sacred formula so dear to 
every adherent of international law, namely that of the ‘‘common prin- 
ciples of international law,’’ has only rarely [!] been made in the 
Soviet treaties, most frequently in those with Germany, and has been 
of inconsiderable practical importance. [!] ™* 


10 Mezhdunarodnoe pravo perekhodnogo vremeni, op. cit. 26. 

11 Korovin, ‘‘Soviet Treaties and International Law,’’ 22 A.J.I.L. 753 (1928), italics 
added. While the first part of Korovin’s statement was true, the second part was not: 
we have found 29 references to principles or common practice of international law in 
20 Soviet treaties concluded with partners other than Germany between 1920 and 1927. 
See the treaties with Estonia of Feb. 2, 1920, Art. 7, par. 4b; Georgia, May 7, 1920, 
Art. 5, par. 8; Latvia, Aug. 11, 1920, Art. 4, par. 4; Persia, Feb. 26, 1921, Art. 22; 
Afghanistan, Feb. 28, 1921, Art. 3; Latvia-Ukraine, Aug. 3, 1921, Preamble and Art. 2, 
par. 4; Norway, Sept. 2, 1921, Art 2, par. 2 and Art. 4, par. 2; Estonia-Ukraine, Nov. 
25, 1921, Preamble, Art. 3, par. 4 and Art. 14; Austria, Dee. 7, 1921, Art. 6, par. 1, 
Art. 8, par. 1, and Art. 12; Italy, Dec. 26, 1921, Art. 4; Turkey-Ukraine, Jan. 2, 1922, 
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Korovin had in mind bilateral rather than multilateral treaties; in view 
of the position of Soviet Russia in a world of non-Communist states, he 


could not but repudiate ‘‘all attempts at world-wide collective treaties’’ in 
which the U.S.S.R. would represent a minority of one: 


The unrestrained growth, quantitative and qualitative, of separate 
treaties of the R.S.F.S.R. and the U.S.S.R. with individual bourgeois 
states on the one hand and the futility of Genoa and the collapse of the 
Hague attempts at universal collective treaties on the other graphically 
attest to the fact that the hour has not yet struck when the interna- 
tional of capital as a whole will recognize the possibility of finding 
common tongue in agreeing and compromising with the world of eman- 
cipated labor.’* 


3. In a critique of Korovin’s position published in 1925,'* Andrei Sabanin 
pointed out that, while at first glance Korovin appeared to be correct in his 
claim that in the ‘‘transition period, international treaties far prevail over 
custom as a source of international law,’’ 


if one thinks about the problem more deeply, this assertion con- 
tains a clear misunderstanding. Treaty prevails over custom as 
a source, to take the area of embassy law alone, only in the first, 
most elementary phase of the transitional period when relations do not 
exist between two states. . . . Was not the author [Korovin|] led to his 
conclusion by the circumstance that of the seventeen Soviet treaties 
concerning the establishment of diplomatic relations, seven are so- 
ealled de facto treaties which cannot fail to contain provisions on 
rights and privileges of mutual official representatives who are not 
diplomatic agents stricto jure? After all, the rights of these agents 
are neglected by custom. For comparison, let us cite the treaties with 
Germany of May 6, 1921, and of April 16, 1922; we would search in 
vain in the second treaty (de jure) for those articles on the mutual 
position of representatives, which appear abundantly in the first (de 
facto). 

Sabanin’s sharpness of analytical insight, absent in Korovin’s exposition, 
also suggested the changing needs of the Soviet Government. Not that in- 
ternational treaties became a secondary source of order in international 
relations in the process—they remained the primary source. But Sabanin 
attempted to relate international custom to a more realistic position on the 
scale. 

4. It was the task of Pashukanis, ten years later, to attempt a solution 
of the matter once and for all. Those scholars (namely, Korovin) who al- 
leged that ‘‘the Soviet Government should recognize only treaties [as a 


Art. 11; Finland, June 1, 1922, Art. 6; Czechoslovakia, June 5, 1922, Arts. 2 and 16; 
Czechoslovakia-Ukraine, June 6, 1922, Arts. 2 and 16; Denmark, April 23, 1923, Art. 
1, par. 4 and Art. 3, par. 4; Italy, Feb. 7, 1924, Art. 1; Sweden, March 15, 1924, Art 
3; Norway, Dec. 15, 1925, Art. 1; Turkey, March 11, 1927, Art. 13; and Sweden, Oct. 
8, 1927, Art. 6. 

12 Korovin, Mezhdunarodnye dogovory i akty novogo vremeni (International Treaties 
and Acts of the Modern Period) 225 (Moscow-Leningrad, 1925); idem, Mezhdunarodnoe 
pravo perekhodnogo vremeni, op. cit. 27. Italics added. 

18 Andrei Sabanin, ‘‘ Pervyi sovetskii kurs mezhdunarodnogo prava’’ (The First Soviet 
Course in International law), Mezhdunarodnaia zhizn’, No. 2 (1925), pp. 119-120. 
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source of] international law and should reject custom are absolutely 


wrong,’’ wrote Pashukanis. 
An attempt to impose upon the Soviet Government a doctrine it has 
nowhere expressed is dictated by the patent desire to deprive the 
Soviet Government of those rights which require no treaty formulation 
and derive from the fact that normal diplomatic relations exist.’ 


According to Pashukanis, such scholarship was not only inconvenient, it 
was downright dangerous for Soviet diplomatic practice. 

But Pashukanis went further: International treaties and international 
custom were both sources of international order, but only ‘‘in the narrowly 
juridical sense.’’ In a broader sense and with proper caution, even general 
principies of (international) law, which Korovin had so cavalierly disposed 
of, should not be rejected outright: 


Given the extraordinary instability and indefiniteness of the vol- 
ume of universally recognized customs, the references to the generally 
recognized principles of international law which are occasionally en- 
countered in our own Soviet notes and treaties (see for example Ar- 
ticle 8 of the Russo-German Agreement of 1921) should be interpreted 
with caution. In particular, what is involved in Soviet diplomatic 
documents is not the rather indefinite totality of so-called ‘‘general 
principles of international law’’ taken as a whole, but the sum of 
customs which has come into being in the sphere of specific relations.** 


Pashukanis did, however, reject other sources of order in relations among 
nations, such as constitutional provisions recognizing and accepting norms 
of international law as the law of the land, international morality, interna- 
tional comity, et cetera. With respect to constitutional stipulations pro- 
claiming that the generally recognized norms of international law are the 
law of the land (‘‘as for example, in the Austrian and the German Weimar 
constitutions’’), Pashukanis maintained that such provisions ‘‘add nothing 
in essence, since the question remains, what is to be considered ‘generally 
recognized’ and in what form this recognition is to be manifested.’’ Nei- 
ther was he patient with the Austinian claim that only international 
morality and international comity are sources of international law: 


The insolvency of such a standpoint is perfectly apparent in actual 
practice. Every state distinguishes perfectly well between its own 
legal obligations binding it by virtue of a treaty or custom and the 
requirements of international morality or the requirements of what 
Is conventionally called international comity.*® 


1¢ Ye. Pashukanis, Ocherki po mezhdunarodnomu pravu (Essays on International 
Law), Ch. 2 (Moscow, 1935). 

18 Ibid. 

16 Ibid. Pashukanis again divided international conventions into ‘‘(a) general trea- 
ties in which general principles are established and the parties to which are all or a 
majority of states (for example the Geneva Convention on Aid to the Wounded in War 
of 1864; the General Documents of The Hague Conferences on the Law of War of 
1899-1907, ete.) and (b) treaty-contracts which establish obligations between or among 
parties and which do not constitute general rules.’’ ‘‘This distinction,’’ he wrote, ‘‘is 
quite conventional and it is difficult to draw a dividing line between the two types of 
treaties.’? 


— 
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Pashukanis, however, no longer deprecated multilateral treaties; times 
had changed and he was no less a conscious apostle of practical polities 
than was Korovin. The hour had struck; the Soviet Union was now a 
Member of the League of Nations, the former ‘‘alliance of world bandits 
against the proletariat. ...’’ Times had changed indeed. By 1935, 
when Pashukanis published his Essays, Golubev was already forgotten. 
Sabanin had become unreliable because he ‘‘ propagated surreptitiously 
reactionary anti-Marxist ‘theories’ which attempted to deny the qualita- 
tive distinction of the Soviet Union’s international relations from the re- 
lations of the capitalist powers among themselves.’’** And Korovin, 
through his ‘‘transition period’’ concept, was charged with having confused 


petty bourgeois radical attempts at the ‘‘socialist’’ reform of interna- 
tional law in conditions of the capitalist encirclement, i.e., in essence 
followed the social-democratie theory of international law under cap)- 


talism. 

The foreign world was becoming acquainted with our science of in- 
ternational law only through those mistaken works which were written 
in their time by Professor Korovin. These works, as the only ones we 
had, were being treated abroad as the official Soviet doctrine of in- 
ternational law and led to completely incorrect conclusions about our 
attitude towards some institutions of international law and caused no 
small harm to the interests of the Soviet state.'® 


Now that Pashukanis had reached the official zenith, his recipe for order 
in international relations, which consisted of a search for and consolidation 
of political and economic relations among states through treaties as well as 
international custom, was again altered to suit contemporary Soviet prac- 
tical needs. Treaties and custom were accepted as foundations of interna- 
tional relations ‘‘between the two systems [only] until the socialist system 
should establish its superiority beyond the borders of the U.S.S.R.’’*” 
After that, they would become obsolete and useless. Furthermore, Pashu- 
kanis limited all treaties to ‘‘those . . . in which we have taken part or to 
which we have adhered later,’’ and advised that international custom be 
recognized 


only within those limitations in which it does not contradict the dic- 
tatorship of the proletariat and the principles of our foreign policy.” 


Pashukanis’ militantly Communist views failed to save him in the Great 
Purge. In 1937 he was denounced as an ‘‘enemy of the people’’ by Andrei 
Vyshinski for an attempt ‘‘to undermine the foundations’’ of the Soviet 
state.** 


17L. Ratner, ‘‘Mezhdunarodnoe pravo v marksistskom osveshchenii’’ (International 
Law in the Marxist Interpretation), Sovetskoe gosudarstvo i pravo, No. 6 (1935), pp. 
129-130. 

18 Ibid. 19 Pashukanis, op. cit. Italics added. 

20 Ibid. 

21 See Pravda, Jan. 20 and April 27, 1937; T. Ingulov in Bol’shevik, No. 1 (1937); 
and especially M. Rapoport, ‘‘Protiv vrazhdebnykh teorii mezhdunarodnogo prava’’ 
(Against Hostile Theories of International Law), Sovetskoe gosudarstvo, Nos. 1-2 
(1937), pp. 92-98. Pashukanis was posthumously exonerated in September, 1956, and 
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5. The purge of Pashukanis and his views left the Soviet theory of inter- 
national law in a state of some confusion. Since it was difficult to specify 
in just what ways his theories had been defective, it was equally difficult 
to develop new and completely different theories which would be acceptable 
to the Communist Party. 

As a guide for development, the journal Sovetskoe gosudarstvo published 
in 1938 the anonymous but authoritative ‘‘Theses on International Law,’’ ** 
which may be taken to represent the views, if not necessarily the exact 
words, of the journal’s editor, Andrei Vyshinski. With regard to the 
question of sources, the ‘‘Theses’’ are disappointingly vague. ‘‘Interna- 
tional law,’’ it is stated, 

consolidates, in the form of mutual rights and obligations which are 
recorded in international treaties and agreements, domestic legislation 
and customs, the relations which develop between governments in the 
process of their political and economic struggle and collaboration in 
the international arena. 
The ‘‘Theses’’ recognize the existence of a number of principles in in- 
ternational law which, although unecodified, nevertheless are generally ac- 
cepted (e.g., matters of diplomatic and consular privileges, questions of 
international maritime law, et cetera), together with other principles not 
universally accepted and some concerning which there is definite disagree- 
ment. 

The Soviet Union, the ‘‘ Theses’ 
‘“‘bourgeois’’ international law which it finds acceptable (e.g., consular 
and diplomatic law, treaty law, et cetera), but with a ‘‘deepening of their 
democratic aspects.’’ ‘‘Full and genuine democracy in international re- 
lations,’’ however, ‘‘will be possible only after the collapse of capitalism.’’ 

The reluctance of the ‘‘Theses’’ to attack such theoretical problems as 
that of sources is understandable in view of the charge that it was particu- 
larly in regard to theory that the ‘‘enemy of the people,’’ Pashukanis, 
developed his ‘‘counter-revolutionary Trotskyite-Bukharinite concep- 
tions.’’** Neither Pashukanis, with his view of Soviet international law 
as a compromise with non-Soviet law, nor Korovin, whom the ‘‘Theses’’ 
attack as a deviser of ‘‘ultra-leftist’’ theories masked in Marxist phraseol- 
ogy, grasped the basic principle on which, according to the ‘‘Theses,’’ a 
Soviet theory of international law must be constructed—the principle of 
close adherence to the ‘‘Leninist-Stalinist theory of foreign policy.’’ Thus 
the most urgent task of Soviet international law, according to the ‘‘ Theses,”’ 
was to transform itself into a completely pliant and reliable tool of the 
Soviet Government’s foreign policy. 

It was to prove extremely difficult, nevertheless, for Soviet international 
lawyers to devise any fundamental change in the theories developed by 


continue, employs those institutions of 


Vyshinski, who had led the attack on him, became the target of criticism instead. See 
John N. Hazard, ‘‘Pashukanis is No Traitor,’’ 51 A.J.I.L. 385-388 (1957). 

22‘*Tezisy po mezhdunarodnomu pravu,’’ Sovetskoe gosudarstvo, No. 5 (1938), p. 
119. 

23 Ibid. 
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Korovin, Pashukanis and their earlier associates. After much searching, 
as we shall see, they have returned to a modified form of Pashukanis’ view 
that treaties and custom constitute the primary sources of international law. 
And Pashukanis has even been accorded the honor of posthumous rehabili- 
tation, while his successful rival, Vyshinski, is now in some disrepute. 

6. In an article specifically stated to be ‘‘in the form of discussion,’’ as 
the draft of a chapter for a planned textbook on international law, Pro- 
fessor F. Kozhevnikov in 1940 once more took up in systematic fashion 
the question of sources.** His treatment of the problem presented few 
innovations, despite his obvious effort to toe the Party line. Agreeing 
with earlier Soviet writers that ‘‘treaties and agreements between states’’ 
are a major source, he nevertheless warned against underestimating inter- 
national custom, notwithstanding its ‘‘uncertainty, instability and rela- 
tivity.’’ It should be noted, he wrote, 

that many institutions in the realm of international law are based on 
custom. Thus, for example, almost the entire ambassadorial law is 
common law. 

To round out his treatment of the subject, Kozhevnikov indicated cau- 
tious approval of such other traditionally accepted subsidiary sources as 
domestic legal and judicial precedents and national legislation (using as an 
example the Soviet foreign trade monopoly, which has become ‘‘a standard 
of international law’’). Judicial decisions, particularly of international 
legal agencies, Kozhevnikov maintained, serve to ascertain and interpret 
the existing sources of international law and are sometimes cited as prec- 
edents, but they do not create the standards of law. 

In an article for the Large Soviet Encyclopedia, published in the same 
year,*> Kozhevnikov gave a more succinct treatment of the subject. ‘‘The 
basic external sources of positive international law,’’ he stated, 

. . are, mainly, treaties and agreements between governments and 
international customs. ... The actual political relations between 
governments are transformed into international law [relations] from 
the moment when they conclude international agreements, or from the 
moment of their adherence to an already existing treaty, or from the 
moment of their official announcement concerning some rights or obliga- 
tions, or on the basis of international custom. 


The remainder of the article is devoted mainly to an effort to support in 
detail the foreign policy of the Soviet Union at the moment of writing, an 
effort which makes the article something of an historical curiosity, since, 
among other things, Kozhevnikov singled out for praise the Soviet Union’s 
non-aggression pacts with the Baltic states, which were to be violated only 
a few months after the article had appeared in print. 

On the whole Kozhevnikov was more successful when he stuck to theory. 
His formulation of the question of sources remained the standard for a 


24 F. I. Kozhevnikov, ‘‘K voprosu o poniatii mezhdunarodnogo prava’’ (On the Ques- 
tion of the Concept of International Law), Sovetskoe gosudarstvo i pravo, No. 2 
(1940), p. 101. 

25 F. I. Kozhevnikov, ‘‘Pravo mezhdunarodnoe,’’ 46 Bol’shaia sovetskaia entsiklo 


pediia, cols. 635-643 (Moscow, 1940). 
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number of years, and when he returned to the subject in 1947 there was 
little which required change.*® 

7. Writing in 1947, the Soviet legal scholar and Judge of the Interna- 
tional Court of Justice, S. B. Krylov, followed the familiar line: Just as 
the primary source of domestic law is a statute, he stated, so the primary 
source of international law is an international treaty.2° Krylov made a 
perfunctory gesture towards Marxist theory in his treatment of sources by 
noting at the outset that ‘‘in the so-called material sense’’ the struggle and 
collaboration between governments is the source of international law, but 
he left this proposition without discussion or development, and turned to 
the treatment of sources in the narrow sense. ‘‘International treaties,’’ 
he wrote, ‘‘i.e., treaties concluded between states, are the basic source of 


international law.’ 
Krylov distinguished between bilateral and multilateral (collective) trea- 
ties, noting that 


Collective treaties are concluded with particular frequency in the 
field of communications, transportation and maritime law in general, 
but also include treaties which are broader in content and which con- 
cern fundamental political issues, e.g., a treaty such as the Charter of 
the United Nations.** 


Both types he accepted as the ‘‘fundamental source of international law.”’ 
He further resurrected the old distinction between treaty-contracts and 
law-making treaties which such earlier writers as Korovin had rejected, but 
without introducing any change in the analysis. 


26 Idem, Uchebnoe posobie po mezhdunarodnomu publichnomu pravu (Textbook on 
International Publie Law) 32-34 (Moscow, 1947), reviewed in 43 A.J.I.L. 387 (1949). 
See also his ‘‘Sovetskoe gosudarstvo i mezhdunarodnye dogovory’’ (The Soviet State 
and International Treaties), in Korovin (ed.), 8.S.S.R. i problemy mezhdunarodnogo 
prava (The U.S.S.R. and Problems of International Law) 81-82 (Moscow, 1947). For 
essentially the same point of view, though now supported by new evidence, see his ar- 
ticle ‘‘ Nekotorye voprosy teorii i praktiki mezhdunarodnogo dogovora’’ (Some Questions 
of the Theory and Practice of the International Treaty), Sovetskoe gosudarstvo i pravo, 
No. 2 (1954), p. 65: ‘‘The international treaty is the major legal source of contempo- 
rary international law. This statement, belonging to the number of universally recog- 
nized principles of this law, is affirmed by the United Nations Charter. Thus, in the 
Preamble to the Charter, it is indicated that there must be created ‘. . . conditions, 
under which may be observed justice and respect for obligations, emanating from 
treaties and other sources of international law. .. .’ 

‘‘The primary significance of treaties, in the mentioned respect, is quite evident from 
the Preamble. The International Court of Justice of the United Nations, which is 
bound to resolve disputes submitted to it on the basis of international law, employs pri- 
marily international conventions, general as well as the special ones, which establish 
the rules, specifically recognized by the states in dispute (Art. 38 of the Charter of 
the International Court of Justice).’’ 

27S. B. Krylov in V. N. Durdenevski and S. B. Krylov (eds.), Mezhdunarodnoe pravo 
20-21 (Moscow, 1947). See also S. B. Krylov, ‘‘La doctrine soviétique du droit inter- 
national,’ 70 Hague Academy Recueil des Cours 411-474 (1947, I). 

28 Mezhdunarodnoe pravo, loc. cit. 21. ‘‘Naturally, the great majority of treaties 
are bilateral for the simple reason that if each of the over 60 states concludes a single 
(bilateral) treaty with all the others, the result is 1770 treaties.’’ ‘‘La doctrine so- 
viétique,’’ loc. cit. 437. 
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Krylov’s second source was international custom. Repeating Pashukanis’ 
view that established custom facilitates international intercourse, and illus- 
trating the point with Sabanin’s example of the law of embassy, Krylov 
stressed the ‘‘considerable significance’’ of international custom, which con- 
tinues to play an important role, resting as it does ‘‘upon a practice which 
has extended over centuries’’ and in view of the fact that ‘‘an international 
code does not exist,’’ while ‘‘the content of the numerous international 
treaties does not cover all the problems of law which arise in international 
intercourse.’’ After all, a device such as international custom could be 
extremely useful; even the Soviet Ministry of Foreign Affairs was bound 
to establish its own custom: 


In particular, specific rules for the treatment of diplomats who are ac- 
credited to us have come into being in the Ministry of Foreign Affairs 
of the U.S.S.R.; in other words, a Soviet diplomatic practice has been 
established, Soviet diplomatic custom. It goes without saying that the 
protocol customs of the U.S.S.R. are democratic and simple. = 


Krylov differentiated between international custom and practice or us- 
age,®° which consists of ‘‘a kind of mixture of the legal source and a cer- 
tain technical norm, and for this reason is not of an imperative but of a 
discretionary nature. Of course, it is international custom which is par- 
ticularly significant for international law.’’ ™ 

Krylov found a third source of international law in the decisions of inter- 
national organizations such as the League of Nations and the United Na- 
tions, and of other permanent or temporary international agencies, such as 
arbitration commissions or special administrative agencies, e.g., the Inter- 
national Commission of the Danube. ‘‘This source of international law 
does not always receive proper attention, despite its great significance and 
the importance of the role which it plays,’’ complained Krylov.*? Pro- 
vided that decisions of international organizations were so recognized, ac- 
cepted, and applied by the membership at large, according to Krylov, they 
became ‘‘an important source of international law’’: 


At its Assemblies (general meetings) the League of Nations adopted 
a number of decisions. These decisions, both of the general meetings 
of the League of Nations and of its agencies, were a source of inter- 
national law for the members of the League, provided they were recog- 
nized and applied in practice. If this condition is kept in mind, there 
is no doubt that the decisions of the Permanent Court of International 
Justice in The Hague, as well as its conclusions on the legal issues which 
were referred to it, were a source of international law. The activity 


29 Mezhdunarodnoe pravo, loc. cit. 23. Krylov cited the Soviet Consular Charter and 
the Code of Commercial Navigation of the U.8.S.R. as examples of the application of 
custom. 

80 A distinction which Art. 38 (1) of the International Court of Justice, through 
‘‘the curious drafting . . . tends to distort.’’ Herbert W. Briggs, The Law of Na- 
tions: Cases, Documents and Notes 46 (London, 2nd ed., 1953). 

81 Mezhdunarodnoe pravo, loc. cit. 24. 

82 Ibid. Decisions of ‘‘the highest organs of the League of Nations’’ had been in 
troduced as far back as 1926 by Korovin as a third source of international law, though 
only for members of the organization. See note 9 above. 
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of the United Nations Organization, of its General Assembly and other 
agencies, primarily the Security Council, may have the result that 
several of the decisions of these agencies will, keeping in mind the 
condition stipulated above, prove to be an important source of inter- 
national law.* 

Decisions of international organizations, Krylov maintained, are an im- 
portant source of international law if they are truly binding. For example, 
decisions (not recommendations) of the Security Council, if based on the 
unanimity principle of permanent members, must be considered a distinct 
source of international law because the procedure of the Security Council 
with its right of veto is one of the ‘‘cornerstones’’ of the United Nations.** 
Decisions of the International Court of Justice are ‘‘without the slightest 
doubt . . . [also] sources of international law’’ when they are findings in 
legal (not political) questions submitted to the Court.** 

A fourth source of international law, subordinated to treaties, custom, 
and decisions of international organizations, according to Krylov, is the 
domestic legislation and court practice of individual states if recognized 
by other states: 


For example, the law of an individual state concerning the position of 
foreigners, or the decision of a tribunal in a case concerning a for- 
eigner, may be recognized in another interested state and, conse- 
quently, may come to have the significance, as it were, of an interna- 
tional agreement, constituting a possible source of international law. 
Thus, all intra-state sources of law which exist for any specific state 
may, generally speaking, constitute a source of international law if 
they concern international relations and are recognized by another 
state or are not challenged by that state. 


Thus, for example, if the British High Court has rendered a decision 
in a case which concerns the Soviet foreign trade monopoly, to the ex- 
tent that the U.S.S.R. recognizes this decision and draws the necessary 
conclusions therefrom, it is a source of international law in the mutual 
relations between the U.S.S.R. and England.** 


This is only an indirect, secondary source of international law, however, 
subordinate to the three ‘‘fundamental’’ sources; if Anglo-American legal 
scholars suggest that in view of this source ‘‘international law is ‘part’ of 
domestic law,’’ Krylov warned, they are sadly mistaken.*’ 

The general principles of international law are not, in Krylov’s opinion, a 
basically new legal source of law. They consist of ‘‘ principles derived from 
international practice and international custom which are registered par- 
ticularly in court decisions.’’ At variance with Korovin’s erroneous state- 
ment mentioned above, Krylov readily admitted that international treaties, 
and in particular Sovie’ treaties, contain copious references to the general 
principles of international law. It is difficult, however, ‘‘to give adequate 


88 Ibid. 24-25. Italics added. 

*¢8. B. Krylov, ‘‘K obsuzhdeniu voprosov teorii mezhdunarodnogo prava’’ (Con- 
cerning the Discussion of Questions of the Theory of International Law), Sovetskoe 
gosudarstvo i pravo, No. 7 (1954), p. 78. 

85 Mezhdunarodnoe pravo, loc. cit. 24-25. 


36 Ibid. 25-26. 37 Ibid. 
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consideration to this source of international law,’’ since ‘‘to study the 
norms contained in international treaties, one must in all cases examine 
several hundred such treaties, even if one approaches such a study with a 
very strict selection of sources.’’ As to the exact nature of the ‘‘general 
principles,’’ Krylov was completely silent. Even more difficult, he stated, 
would be the task of establishing the basic principles of international cus- 
tom or the decisions of international organs. 

It is noteworthy that Krylov’s treatment of the question of ‘‘basie prin- 
ciples,’’ to which other Soviet writers give much greater emphasis, reflects 
his background as a scholar and judge, rather than a professional jurist pri- 
marily concerned with adapting his theories to the current demands of the 
Party line. 

In view of the difficulty of establishing norms in this field, Krylov 
spoke with guarded approval of attempts at the codification of international 
law, stressing particularly the value of international law doctrine. His 
treatment of sources ended with a discussion of means of legal settlement 
of cases in international private law. It is clear, however, that he did not 
include these among the sources, since they ‘‘merely contain references to 
some other direct norm which is for the most part taken directly from the 
domain of domestic law’’ (collision norms). 

8. An article on international law in the Soviet Diplomatic Dictionary, 
published in 1950, repeated the established theme with a few variations.** 
Treaties were again cited as the principal source; international custom and 
domestic legislation were recognized as valid but subsidiary sources, while 
the writings of ‘‘distinguished authors’’ on international law were con- 
sidered merely a basis for ‘‘argumentation in favor of the existence or non- 
existence of this or that norm of international law.’’ 

Unlike Krylov, the author of the article gave particular emphasis to the 
‘*basie principles’’ of international law, considering them ‘‘binding on all 
governments, regardless of whether they are applied through custom or 
through international conventions.’’ These principles, the existence of 
which ‘‘Soviet juridical doctrine not only recognizes but stresses,’’ are 
identified as ‘‘the support of universal peace and security,’’ sovereignty, 
non-interference in the internal affairs of other states, the equality of 
governments, and the conscientious fulfillment of international treaties 
and obligations. 

9. In the development of Soviet international, as well as domestic, law 
no one played a more significant part than the ex-Menshevik lawyer, 
Andrei Vyshinski. His ready grasp of the purposes and methods of the 
Communist dictatorship and his willingness to put his talents at the disposal 
of the Party made him a most valuable Soviet spokesman, despite his 
spotty political past. Beginning as a prosecutor and judge in propaganda 
trials prepared by the Soviet secret police, he later turned his attention 
particularly to the field of foreign affairs and international relations. We 


38 ‘ Mezhdunarodnoe pravo’’ in A. Ya. Vyshinski (ed.), Diplomaticheskii slovar’, Vol. 
2, cols. 123-131 (Moscow, 1950). The article may well have been written by Korovin, 
who was a member of the editorial committee. 
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have already noted his part in the overthrow of Pashukanis and the call 
for a new basis for the Soviet theory of international law. Vyshinski was 
primarily a political figure rather than a scholar or theorist, and he was 
usually too concerned with the urgent tasks of the moment to formulate a 
theoretical conception of international law. Nevertheless his opinions must 
be considered here, since they illuminate particularly clearly the close re- 
lation between Soviet theory and practice, and because they served as ob- 
ligatory guides to the lesser men—scholars, jurists and professors—who had 
the task of working out the theoretical implications of Vyshinski’s specific 
actions and propositions. 

One of the most direct statements by Vyshinski on the subject of the 
sources of international law occurs in an article published in 1948 on ‘‘In- 
ternational Law and International Organization.’’*® The major aim of 
the article was to attack the developing sentiment in the West for the 
establishment of some form of supra-governmental authority to which 
individual states would yield up a portion of their sovereignty. Against 
this sentiment Vyshinski set up the ‘‘general principles of socialist democ- 
racy,’’ as enunciated at various times by Stalin—sovereignty, the free 
choice by the citizens of a country of their form of government, and so 
forth, citing the Soviet leader’s wartime pledges with regard to the na- 
tions of Eastern Europe. These principles, Vyshinski argued, cannot be 
reconciled with those of the ‘‘ Anglo-American bloc,’’ which is ‘‘aiming 
at world dominance.’’ Since no basis exists under these conditions for 
compromise, it is ‘‘clear that international collaboration is possible only 
on the basis of understanding and coordination of measures in the sphere 


of international law.’’ ‘‘It must be clear to everyone,’’ Vyshinski wrote, 


that solid international law and order can be assured only on 
the basis of understanding and the recognition of the mutual needs, 
interests and rights of sovereign states. That is why the Soviet theory 
of international law regards the treaty, resting on the principles of 
the sovereign equality of peoples and the respect for mutual interests 
and rights, as the basic source of international law. This secures 
for international law and its institutions full moral as well as juridi- 
eal force, since at their base will lie the obligations agreed to and 
voluntarily assumed by nations.*° 


Thus the Soviet Union’s most prominent and influential spokesman in 
the international arena once more subscribed whole-heartedly to the tradi- 
tional Soviet doctrine that in the absence of an agreement by the non- 
Soviet world to accept the Soviet view of international relations, the only 
valid source for international law is the treaty. 

10. In a textbook on international law prepared by the Institute of Law 
of the Soviet Academy of Sciences and published in 1951, Korovin dis- 


89 A. Ya. Vyshinski, ‘‘Mezhdunarodnoe pravo i mezhdunarodnaia organizatsiia,’’ 
Sovetskoe gosudarstvo i pravo, No. 1 (1948), p. 22. 

40 Ibid. 

#1 Ye. A. Korovin, Mezhdunarodnoe pravo 16 (Moscow, 1951). The volume was pre 
pared by a committee of members of the Institute of Law under the general direction 
of Korovin. Although approved for publication in August, 1950, it was not sent to the 
printer until April, 1951. See review in 46 A.J.I.L. 583 (1952). 
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tinguished between sources of order in the broad sense (following the 
Marxist conception of law as part of the ideological superstructure raised 
on the basis of the form of production in a given society) and in the nar- 
row juridical sense. Of the latter, he followed earlier Soviet analysts in 
giving first priority to international treaties, with international custom 
a close second. 

Defining the treaty as ‘‘an agreement between governments respecting 
their rights and obligations,’’ he added the reservation that it must be 
the ‘‘voluntary and equal expression of wills of the corresponding states.’ 
The paramount importance of treaties he related directly to the ‘‘co-ex- 
istence of states with different socio-economic structures,’’ citing with ap- 
proval Vyshinski’s pronouncement that under such conditions ‘‘interna- 
tional collaboration is only possible on the basis of understanding and 
coordination of measures on the international level.’’ * 

With regard to international custom, which he defined as ‘‘the norm of 
behavior of governments,’’ Korovin specified that it included only those 
*‘eustomary norms which are not in contradiction with the socialist legal 
conscience and which are generally accepted, 1.e., accepted as such by the 
Soviet Government as well.’’ Thus there could be no danger that the 
Soviet Union would find itself bound by an international custom to which 
it had not given specific approval, while any custom which it had not so 
approved would not enter into its concept of the sources of international 


‘ 


law. 

The old distinction made in ‘‘ bourgeois literature’’ between a law-making 
treaty and a treaty-contract, Korovin stated, is ‘‘groundless,’’ although it 
was an indisputable fact that some treaties have a broader, others a nar- 
rower scope.*® 

The ‘‘general principles of law’’ cited in Article 38 of the Statute of 
the International Court, Korovin argued, cannot by themselves be called 
sources of international law; they become so only through embodiment in 
treaties or international custom. Internal legislation can enter into inter- 
national law only in a similar way, a fact which does not prevent a docu- 
ment such as the ‘‘Stalin Constitution’’ from having ‘‘great influence 
on the development of international law as well’’—although not perhaps in 
the sense Korovin intended. 

Judicial decisions and scholarly doctrines are not, in Korovin’s view, 
sources of international law, but can only serve to extend, never to create, 
‘*definite legal norms in international relations.’’ He rejected decisively 
the opinion of ‘‘a few foreign scholars’’ that international comity forms 
a source of international law, on the ground that there is neither obliga- 
tion nor compulsion to accept it as such among nations. 

Recognizing the absence of any generally accepted codification of inter- 
national law, a situation he ascribed to the ‘‘continually sharpening inter- 
national contradictions and the tendency of imperialist states to limit 
themselves as little as possible even by purely formal bourgeois legality,’’ 
Korovin nevertheless gave cautious approval to the ‘‘partial’’ codification of 


42 Note 39 above. 43 Mezhdunarodnoe pravo, op. cit. 16-17. 
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international law, i.e., a codification of those ‘‘positions’’ which ‘‘aid in the 
strengthening of the bases of democratic legality and its genuinely pro- 
gressive development.’’ 

11. In 1950 the Institute of Law of the Soviet Academy of Sciences 
published a monograph by N. N. Polianski on the International Court of 
Justice.*® Discussing Article 38 of the Statute of the Court, Polianski 
dealt in turn with each of the sources of international law listed there 
under the two headings, basic and auxiliary. 

With regard to the basic sources listed—international conventions, in- 
ternational custom, and the general principles of law recognized by civilized 
nations—Polianski was on familiar ground with the first two. On treaties 
he quoted with approval Vyshinski’s authoritative verdict that 


the Soviet theory of international law regards the treaty, resting on the 

principles of the sovereign equality of peoples and the respect for 

mutual interests and rights, as the basic source of international law.*® 
With regard to international custom, Polianski maintained that it could be 
accepted as a valid source of international law ‘‘only insofar as it reflected 
the agreement of governments’’ so to consider it.* 

In his treatment of the concept of general principles of law as a pri- 
mary source of international law, Polianski was on less familiar territory, 
and with the caution appropriate to a pioneer, merely staked out a position 
without fully exploring its implications. Rejecting the view of ‘‘a few 
authors’’ that the ‘‘general principles’’ mentioned in Article 38 could only 
refer to the principles underlying the codes of individual nations, as well 
as the ‘‘dominant view’’ that the general principles possessed only subsidi- 
ary importance, and that, in case of a conflict with specific treaty provi- 
sions, must yield to the latter, Polianski argued that the ‘‘general prin- 
ciples’’ referred to were the fundamental bases of international law, and 
that in case of a conflict between the general principles so understood and 
specific treaty provisions, the latter would have to yield.** Thus Soviet 
international law cautiously moved towards a position in which it could 
cite ‘‘fundamental principles’’ as the basis for claiming the specific treaties 
of other states to be invalid. 

With regard to the ‘‘auxiliary sources’’ mentioned in Article 38—judi- 
cial decisions and the doctrine of the most highly qualified experts in public 
law of the various nations—Polianski limited himself to a consideration of 
the actual practice of the International Court and the Permanent Court of 
International Justice, noting that, while earlier decisions were in fact often 
cited as precedents, the decisions of the Permanent Court had in no ease 
been based on the views of scholarly authorities, although such views had 
been frequently advanced in the briefs presented to the Court.*® Thus by 
implication Polianski accepted as a subsidiary source the judicial decisions 


44 Ibid. 18-19. 
48 N. N. Polianski, Mezhdunarodnyi sud (Moscow, 1951). The volume was edited by 
Korovin. 
46 Note 39 above. 47 Polianski, op. cit. 123. 
48 Ibid. 127-128. 49 Ibid. 128-130. 
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of international tribunals, but rejected the doctrine of experts on interna- 
tional law. 

12. V. I. Lisovski, author of the first Soviet textbook on international 
law to be published after Stalin’s death,®° distinguished again between 
sources ‘‘in the broad sense, [by which] should be understood conditions 
of the material life of society, i.e., the type of productive relations char- 
acteristic for it which define its ideological superstructure,’’ and sources in 
the narrow, particular meaning, by which he meant ‘‘those special, ex- 
ternal forms which clothe the norms of the corresponding branches of 
law.’’** In other words he paid homage, as had Korovin in 1951, to Marx 
and Engels, while dealing with the ‘‘narrow’’ sources without the influ- 
ence of official theory. 

Lisovski similarly emphasized treaties as the principal basic source (in 
the ‘‘narrow, special’’ sense) of international law; he repeated that they 
must, however, contain ‘‘a voluntary and equal expression of wills of the 
states which concluded them’’ (as differentiated from ‘‘unequal treaties’’ 
which are invalid ipso facto), and must not contradict the ‘‘universally 
recognized norms of international law,’’ i.e., those approved by the Soviet 
Union.*? 

However, after listing (2) international custom, (3) judicial precedents 
of international courts and courts of arbitration as well as pertinent deci- 
sions of national courts, and (4) internal laws (‘‘when they concern or 
touch upon questions of international intercourse and do not contradict its 
principles’’), Lisovski maintained that (5) decisions and decrees of inter- 
national organizations, ‘‘adopted within the limits of their competence and 
not contradicting the basic principles of international law,’’ are an ‘‘ob- 
ligatory’’ source of international law ‘‘even for those states which have not 
taken direct part in their adoption.’’ ** 

This new qualification of a familiar source surprised Soviet scholars as 
much as it did their Western colleagues. In a general session of the Inter- 
national Law Section of the Vyshinski Institute of Law of the Soviet Acad- 
emy of Sciences, Professor Durdenevski, in a generally damning review, 
sharply questioned Lisovski’s unconventional concept : 


ce 


According to the Charter of the United Nations, decisions of the Se- 
eurity Council are binding on all the UN members; this does not mean, 
however, that decisions of all international organizations are binding 
on [those] governments which did not adopt these decisions.** 


Such a view, Durdenevski argued, would limit Soviet sovereignty (the 
‘*cornerstone of international law’’) and would endanger the Soviet inter- 


50 V. I. Lisovski, Mezhdunarodnoe pravo (Kiev, 1955); reviewed in 51 A.J.I.L. 135 
(1957). 

51 Op. cit. 28. 

52 Ibid. For comparison, see Korovin, above. 

53 Ibid. Italies added. 

54V. S., ‘‘Obsuzhdenie knigy V. I. Lisovskogo, Mezhdunarodnoe pravo’’ (Discussion of 
the book by V. I. Lisovski, International Law), Sovetskoe gosudarstvo i pravo, No. 6 
(1956), p. 121. 
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national position. As Professor Hazard pointed out in his review of 
Lisovski’s textbook, 


One wonders whether this view would be held if the U.S.S R. did not 
participate [in the given decisions of international organizations]. and 
how it squares with the Soviet objection to the Security Council’s de- 
cision to enter the Korean conflict after the Soviet ‘‘walk-out.’’ © 


It seems probable, however, that Lisovski’s position was less heretical 
than it at first appeared, and that far from representing an attempt to 
weaken the Soviet Union’s international position, it was in reality an ef- 
fort to strengthen that position along lines developed by earlier Soviet 
writers on the subject. It will be noticed that in his statement on the 
‘decisions and decrees of international organizations,’’ Lisovski had in- 
troduced the qualification, ‘‘not contradicting the basic principles of inter- 
national law.’’ What these principles are he did not specify. But in the 
light of earlier Soviet doctrine, it seems certain that they are the principles 
developed or adopted by Soviet experts in international law as ideological 
weapons for the support of Soviet foreign policy. By his failure to specify 
what principles he had in mind, and by his apparent implication that 
under certain circumstances the Soviet Union might find itself bound by 
decisions to which it had not been a party, Lisovski left himself open to at- 
tack and misunderstanding, but it is doubtful that he had any intention of 
varying from what he understood to be the current Soviet doctrine of in- 
ternational law.*® 

13. V. M. Shurshalov, writing in 1957 on Bases of the Validity of Inter- 
national Treaties,®’ reiterated that ‘‘the international treaty is the funda- 
mental source of international law,’’ and went even further: 


. contemporary international law is basically treaty law. It fol- 
lows that the progressive development of international law depends to 
a significant degree on treaty practice, while international treaties . 
are at the same time a factor in its constant rejuvenation and per- 
fection.** 


According to Shurshalov, however, a treaty may be in conflict with the 
““basie principles and concepts’’ of international law, and may there- 
fore be invalid. These principles Shurshalov defined as follows: (1) 
universal peace and the security of nations; (2) respect for the sovereignty 
and territorial integrity of nations which are members of the international 
community; (3) non-interference in the internal affairs of states; (4) 
equality and mutual benefit as between nations; and (5) the rigorous ful- 
fillment of obligations assumed under treaties—pacta sunt servanda. Any 


55 John N. Hazard, review of Lisovski’s book in 51 A.J.I.L. 135 (1957). 

86 The attack by Soviet scholars on Lisovski’s book followed in the pattern of the 
blistering criticism accorded his earlier book on the unification of the Ukraine with Rus- 
sia (Kiev, 1954). See the review in Sovetskoe gosudarstvo i pravo, No. 5(1955), pp. 
146-149, 

57 'V. M. Shurshalov, Osnovaniia deistvitel’nosti mezhdunarodnykh dogovorov (Moscow, 
1957). 


58 Ibid. 130-131. Italics added. 
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treaty which proves to be incompatible with these principles, Shurshalov 
maintained, is invalid.*® 

As examples of such ‘‘invalid’’ treaties Shurshalov cited a long list of 
treaties of which the Soviet Government disapproved: the NATO Pact, 
the Treaty of Peace between Japan and the United States, the treaties of 
the United States with the Nationalist Government of China, the Anglo- 
American agreement on the establishment of air bases in Great Britain, 
the SEATO Pact, the Marshall Plan, the agreements under which the 
Federal Republic of Germany was established from the zones of occupa- 
tion of the three Western Powers, and so forth and so on.® These ex- 
amples make clear the purpose which the elaboration of the concept of 
‘basic principles’’ is designed to serve. Having rejected the ‘‘basie prin- 
ciples’’ of the West, or reinterpreted them to serve its own needs, and 
having seen its advocacy of treaties as a primary source of international 
law gradually win the assent of the non-Soviet world, Soviet international 
law and in particular Soviet treaty law is now ready to move to the more 
advanced position of establishing its own ‘‘basic principles,’’ on the 
strength of which it can judge and condemn the treaties of the non-Soviet 


world. 
II 


In the period following World War II, Soviet scholarship, as we have 
seen, began to stress—and quite consistently—a new ‘‘fundamental’’ 
source of world order of peculiarly Soviet vintage, called ‘‘basic laws, 
concepts and norms of international law.’’ In 1935, Pashukanis had ad- 
vised that the general principles of international law ‘‘should be inter- 
preted with caution’’ because of their ‘‘rather indefinite totality.’’*® Dur- 
ing the following decade, Soviet international lawyers did their best to 
eliminate the vagueness by preparing a list of laws, principles and concepts 
of international law which the Soviet Government accepted as ‘‘corner- 
stones’’ of international order. The cumulative tendency of this list was 
to limit further the freedom of action of states in international relations 
by a curious mixture of legal, political, ideological and ethical precepts 
and norms, all of which allegedly ‘‘possess special significance for the 
strengthening of legality in international relations.’’** The list varies 
from time to time and from author to author, but usually includes some or 
all of the following concepts: the obligation of keeping and protecting the 
general peace and security; international co-operation among all states, 
and especially among the great Powers; national sovereignty and equality ; 
non-interference in the domestic affairs of other states; non-aggression ; 
maintenance of trade relations among nations; the right to enter into treaty 
relations ; conscientious fulfillment of international treaties and obligations 
in good faith; the right to legal use of force against violators of treaties 
and customary international law; national self-determination; the right 


59 Ibid. 140-144. 60 Ibid. 148-154. 
61 Pashukanis, Ocherki, loc. cit. 
62 Diplomaticheskii slovar’, op. cit., col. 124. 
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to national respect and honor; the right to the maintenance of diplomatic 
relations; and international legal responsibility for cases of violation of 
international law.® 

This list of principles represents those which the Soviet Government 
‘‘not only recognizes but especially stresses’’ in international relations. 
Many are taken directly from the U.N. Charter; others ‘‘have been recog- 
nized as norms of international law for a long time and have now received a 
new content’’; still others ‘‘were only recently accepted in international 
law, not as political ideas but as legal norms.’’** However, irrespective of 


63 Krylov in Durdenevski and Krylov, op. cit. 16; Durdenevski, ibid. 113; Kozhevnikov, 
Uchebnoe posobie, op. cit. 24-25; Diplomaticheskii slovar’, cols. 124-125; D. B. Levin, 
Sovremennoe mezhdunarodnoe pravo, No. 4, p. 268 (Moscow, 1946); Shurshalov, op. cit. 
138-158. 

64 Diplomaticheskii slovar’, cols. 124-125. For official sources of these ‘‘principles’’ 
and ‘‘concepts,’’ see 1 Mezhdunarodnoe pravo v izbrannykh dokumentakh (International 
Law in Selected Documents) 5-21 (ed. by L. A. Modzhorian and V. K. Sobakin, Mos- 
cow, 1957). The following documents are printed: (1) Arts. 1 and 2 of the U. N. 
Charter (Purposes and Principles); (2) Declaration of the Supreme Soviet of the 
U.S.S.R. of Feb. 9, 1955 (on peace, equality, non-intervention, non-aggression, sover- 
eignty, national independence, peaceful co-existence, and against a new war); (3) 
Joint Declaration of the Soviet Union and the Chinese People’s Republic of Oct. 12, 
1954 (on mutual respect for sovereignty and territorial integrity, non-aggression, non- 
intervention in domestic affairs, equality and mutual interest, peaceful co-existence, and 
for creative international co-operation) ; (4) Joint Statement of the Chairman of the Soviet 
Council of Ministers, N. A. Bulganin, and Indian Premier Nehru, of June 22, 1955 (on 
mutual respect for territorial integrity and sovereignty; non-aggression; non-intervention 
economic, political or ideological; equality and 


in domestic affairs whatever the motives 
mutual interests; and peaceful co-existence); (5) Joint Statement of the Chairman of 
the Soviet Council of Ministers, N. A. Bulganin, and the Premier of the Union of Burma, 
U Nu, of Nov. 3, 1955(on mutual respect for territorial integrity and sovereignty; non- 
aggression; non-intervention in domestic affairs; equality and mutual interests; peaceful 
co-existence and economic co-operation); (6) Declaration of the Governments of the 
U.S.S.R. and the Federative People’s Republic of Yugoslavia of June 2, 1955 (on 
indivisibility of peace; collective security; respect for sovereignty; independence, ter- 
ritorial integrity and equal rights in relations with other states; recognition and de- 
velopment of peaceful co-existence independent of ideological differences and differences 
in social structure; mutual respect and non-intervention in domestic affairs whatever 
the causes—economic, political, ideological—since ‘‘differences in social structures and 
concrete forms of development of socialism are exclusively a problem of the different 
countries [sic/]’’; on ‘‘development of bilateral and international economic coopera 
tion... to aid the U.N.; ... against propaganda which spreads distrust among na 
tions; .. . against domination of some countries over others; . .. and against mili- 
tary blocs’’) ; (7) Agreement between the Chinese People’s Republic and the Republic of 
India concerning trade and relations between the Tibet District of China and India of 
April 29, 1954(on mutual respect for territorial integrity and sovereignty; mutual non- 
aggression; non-intervention in domestic affairs; equality and mutual interest; and 
peaceful co-existence) ; (8) Communiqué about discussions between Prime Minister and 
Foreign Minister of the Chinese People’s Republic Chou En-Lai and Prime Minister 
and Minister of Foreign Affairs of India Nehru of June 28, 1954 (on mutual respect for 
territorial integrity and sovereignty; non-aggression, non-intervention in domestic af 
fairs; equality and mutual interests; and peaceful co-existence. ‘‘The Prime Ministers 
expressed the hope that these principles would be accepted not only in relations among 
various countries but also in international relations in general as fundamental principles 
of peace and security, irrespective of social and political systems in different coun- 
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their source, the principles might appear in general to constitute a valid 
basis for rapprochement between Soviet theories of international law and 
those of the non-Soviet world. The difficulty, of course, is that these con- 
cepts have,indeed been filled with a ‘‘new content’’ in their Soviet inter- 
pretation, so that each of them must be patiently redefined, not only in 
terms of what Soviet scholars and public figures have stated, but in the 
light of Soviet practice. We have already noted the function to which the 
concept of sovereignty is turned by Soviet specialists in international law: 
in effect, any effort at the establishment of a supra-national authority with 
which the Soviet Union is not associated, or of which it disapproves, can be 
condemned as an attack on national sovereignty, whereas the complete 
dominance by the Soviet Union of the governments of the satellite states 
is not even considered relevant to the principle of sovereignty by Soviet 
international lawyers. Similarly, one could work through the entire list, 
showing by specific quotations and examples the way in which these con- 
cepts have been chosen for their suitability as weapons in Soviet foreign 
policy for certain specific targets.® 


To sum up: 


1. International treaties and agreements, ever since the first Soviet entry 
into foreign relations, have remained the fundamental source and prima 


tries’’); (9) Declaration on assistance to universal peace and co-operation accepted at 
the Conference of Asian-African Countries in Bandung on April 24, 1955 (on the inter- 
dependence of peace and international security through the U.N.; on effective interna 
tional control of weapons and armaments; on the utilization of atomic energy for peace 
ful purposes; on the interdependence of freedom and peace; on social progress and 
freedom; the right to self-determination and independence as soon as possible for depend 
ent countries; freedom to select their own political and economic system, their own way 
of life in accordance with objectives and principles of the U.N. Charter; on the re 
spect for fundamental human rights and also the objectives and principles of the U.N. 
Charter; respect for sovereignty and territorial independence of all countries; recogni- 
tion of equality of all races and all nations large and small; non-intervention in domestic 
affairs of other countries; respect for rights of all countries for individual and collective 
defense in accordance with the U.N. Charter; refraining from agreements concerning 
collective defense in the private interest of any big Power; refraining from exerting 
pressure on other countries; regulation of international disputes by peaceful means such 
as conciliation, arbitration, judicial decisions as well as other peaceful means which the 
parties may choose in accordance with the Charter of the U.N.; mutual interest and co 
operation; and respect for justice and international agreements). 

65 The rationale of the Soviet use of concepts of international law was frankly stated 
by L. Ratner: ‘‘Our task is not the creation of some new system of international law, 
but simply the application, the employment and, if necessary, the advancement of those 
concepts of international law which objectively aid the U.S.S.R. in its struggle for peace 
and for the realization of its great goals concerning the building of socialism. 

‘*We will utilize even the old concepts of international law which will serve these 
goals. Let us take, for example, the principle of sovereignty, which is not at all a 
socialistic principle, but which we nevertheless support because it helps us mobilize the 
strength of the oppressed peoples for a joint struggle against imperialism and is an im- 
portant slogan in the national liberation struggle in the East.’’ L. Ratner, Mezhduna- 
rodnoe pravo v marksistskom osveshchenii, op. cit. 131-132. 
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facie foundation of relations between Soviet Russia and other governments. 
The practice of the Soviet Government abundantly confirms this fact: In 
the forty years of its existence, the Soviet Government has concluded over 
200) treaties, agreements and conventions (more than 1800 bilateral and 
nearly 300 multilateral) with some 85 partners.®® 

All of the Soviet leaders, from Lenin to Khruschev, have relied more on 
international treaties than on all other foundations of international order 
combined. Both by words and deeds they have made clear their view that 
treaties constitute the ideal vehicle for relations between the Soviet state 
and the outside world.*’ This reliance on treaties has not tended to slacken 
as the power of the Soviet state has increased; quite the contrary. Under 
Khrushchev, the Soviet state has stepped up the pace of its treaty policy. 
During the first two years of Khrushchev’s economic and cultural offensive, 
the Soviet Government concluded more than 300 treaties with some forty 
partners, especially the leading Afro-Asian nations: 143 in 1955 (of which 
135 were bilateral agreements) and 167 in 1956 (of which 142 were bi- 
lateral), the highest number of treaties ever concluded by the Soviet Govern- 
ment in a two-year period.® 

The absolute dependence of Soviet theory on the practice of the Soviet 
state is a well-known fact. Such distinguished students of Soviet law and 
Soviet international law as Calvez, De Visscher, Hazard, Kelsen, Kulski, 
Lissitzyn, and Meissner, agree that Soviet international law doctrine 
was elaborated according to Soviet state practice, in agreement with that 
practice, and to fortify and justify that practice. In our study of the 
forty-year period of Soviet treaty-making, we have found many changes 
and disagreements, much heresy and ideological tightrope-dancing in Soviet 
treaty theories in the several sharply delineated stages of development of 
the Soviet state. But we have also found that it was Soviet treaty practice 
which always preceded and determined the line of theory on treaties. Ever 
since the first phase of the Soviet state, when sheer necessity forced the 
Soviet Government to enter into relations with other states, the ideal in- 
strument of such relations was international treaties and agreements, the 
great majority of which were bilateral (between 1917 and December 31, 


66 Not counting Monaco, Liechtenstein and Andorra, the U.S.S.R. has had some treaty 
relations with all the countries of the world except the Republic of Korea, South 
Vietnam, and the Vatican City. (In the Soviet usage, the term ‘‘treaty’’ covers all 
agreements between governments founding relationships in international law, whatever 
their name, but excluding oral agreements). 

87 For summaries of Lenin’s and Stalin’s views on treaties as a source of international 
order between the Soviet Government and other governments, see G. P. Zadorozhnyi, 
**Voprosy mezhdunarodnogo prava v proizvedeniiakh Lenina i Stalina’’ (Problems of 
International Law in the Works of Lenin and Stalin), in Ye. A. Korovin (ed.), Mezh- 
dunarodnoe pravo 101 (Moscow, 1951); Ye. A. Korovin, ‘‘ Vklad SSSR v mezhdunarod 
noe pravo,’’ (The Soviet Contribution to International Law), Sovetskoe gosudarstvo i 
pravo, No. 11(1947), p. 23; and F. I. Kozhevnikov, ‘‘I. V. Stalin ob osnovnykh print 
sipakh sovremennogo mezhdunarodnogo prava’’ (J. V. Stalin on the Basie Principles of 
Contemporary International Law), Sovetskoe gosudarstvo i pravo, No. 12 (1949), p. 104. 

“8 These figures are provisional and subject to revision, but may be taken as established 
minima. 
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1922, the Soviet Government concluded more than 250 treaties and agree- 
ments, of which approximately 225 were bilateral). 

At first, these treaties were couched in the semantical stereotypes of tradi- 
tional treaty practice and were based on principles of traditional interna- 
tional law. A minority of Soviet treaties contained Marxist ideological 
provisions, but these stipulations were isolated, far from systematic and 
lacked any uniting principle. If there was any underlying principle at 
all, it was the Soviet expectation of the benefits or at least the removal of 
danger a given treaty might bring about, and a given treaty partner was 
therefore to a high degree the determinant of both the language and the 
principles emphasized. As Korovin pointed out in 1924, this obvious mix- 
ture of principles and motivations in Soviet treaty practice in the early 
period, which ‘‘drew arguments in articles and paragraphs [both] from 
extracts of treaties concluded by the [Russian] Imperial Government’’ 
and from Marxist-Leninist ideology, ‘‘resulted in an entirely ambiguous 
situation.’’** Consequently, there was in the earliest period no Soviet 
theory on treaties. 

Once formal diplomatic relations with foreign Powers had been established 
and the Soviet Government had been recognized by the leading foreign 
Powers, the Soviet theory on international treaties began to take form. 
Lagging behind Soviet practice in time, theorists now had certain govern- 
mental practices to follow, to systematize, to analyze in terms of official 
ideology, and to justify and defend. Just as Soviet treaty practice during 
the period 1917-1922 can be characterized as a mixture of traditional and 
revolutionary principles, so Soviet scholars in the period 1923-1928 se- 
lected elements from this mixture in order to elaborate a systematic Soviet 
doctrine of treaties. 

For the Soviet theorists of this period, just as for those who have followed 
them up to the present time, international treaties retained the crucial 
significance they had in Soviet practice from the beginning. As has been 
pointed out above, Korovin saw in treaties signed by the Soviet Government 
a bridge between the traditional and revolutionary systems recognized by 
both.*”° This was a reflection of the Soviet practice. Relations between 
the U.S.S.R. and the rest of the world were to be built on solid, businesslike 
foundations ; utility, expediency, and the exaggerated Soviet criteria of se- 
curity have always been best served by the instrumentality of international 
treaties. And, given the limitations superimposed by Soviet ideological 
objectives, the Soviet passion for sovereignty and explicit consent, the ex- 
clusively reciprocal character of treaties, and the essential adaptability of 
treaties to fit particular, concrete situations, the Soviet preference for 
treaties as instruments of relations with other countries is understandable. 
Khrushchev, flexible, pragmatic, adaptable, and with all the rich experience 
of the Soviet past to learn from, has plunged into treaty relations—bi- 
lateral, plurilateral, and multilateral; with all kinds of partners—capital- 


69 Korovin, Mezhdunarodnoe pravo perekhodnogo vremeni, op. cit. 5. 
70 Ibid. 75; Sovremennoe mezhdunarodnoe publichnoe pravo, op. cit. 7. 
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ists, socialists, Communists, and satellites; and on all kinds of subjects— 
political, military, economic, communications, legal, cultural and health. 

2. Ever since Pashukanis’ unequivocal exposition, international custom 
has been accepted by nearly all Soviet scholars as a second but still funda- 
mental source of international order. Kozhevnikev’s assessment of the 
value of international custom— 

Regardless of the uncertainty, instability and relativity of interna- 

tional custom, it would be incorrect to underestimate, let alone to ignore 

its significance as a source of law for international relations “‘— 
became classic. And again, this was so entirely because of Soviet needs in 
international relations: Why should ‘‘the Soviet Government be deprived 
of those rights which require no treaty formulation and derive from the 
very fact that normal diplomatic relations exist?’’** Soviet practice found 
international custom most useful; theory reversed itself and produced in- 
ternational custom as the second basic foundation of order in relations be- 
tween the Soviet Union and the rest of the world. 

3. Soviet scholarship after World War II began to stress, as another 
fundamental source of international law, basic ‘‘concepts and principles’’ 
of international law. These could be viewed as the Soviet interpretation 
of the general principles of law of Article 38, paragraph 1(c), of the 
Statute of the International Court of Justice. Variously understood as 
‘‘legal analogies, natural law, general principles of justice’’ et cetera, in the 
West,"* the general principles of law became for most Soviet theorists a 
series of ‘‘basic laws, norms and concepts’’ of legal, political, ideological 
and ethical content. The great majority of these principles have their 
origins, in one way or another, either in traditional international law or 
in treaty law and thus have been accepted, or are acceptable, universally. 
The fact must never be lost sight of, however, that while the terms in which 
the principles are formulated by Soviet writers may be similar to or iden- 
tical with those employed in the West, the content and significance of the 
principles are often given a completely different interpretation in the Soviet 
and non-Soviet worlds. 

4. Decisions of international organizations such as the League of Nations, 
the United Nations, international courts such as the Permanent Court of 
International Justice and the International Court of Justice, and other 
“permanent and temporary’’ international organizations, conferences and 
agencies have been, more often than not, viewed by Soviet writers as ‘‘an 
important source of international law’’ for the member states, ‘‘ provided 
that they were [so] recognized and applied in practice.’’"* Such deci- 
sions ‘‘do not always receive proper attention, in spite of [their] great 
significance and the importance of the role which [they] play,’’ complained 
Krylov, out of his extensive judicial experience. This is true: Soviet 
scholarship, just as Soviet and Western practice, has viewed such decisions 


71 Note 24 above. 
‘2 Pashukanis, Ocherki, loc. cit. (note 14 above). 

78 Briggs, The Law of Nations, op. cit. (note 30 above) 48. 
Krylov in Durdenevski and Krylov, op. cit. 25. 


| 


724 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


as subsidiary sources of international law; nor does Krylov’s complaint ap- 
pear to have had any practical effect in altering this situation. 

Similarly, (5) decisions of national courts, (6) domestic legislation, (7) 
doctrine, (8) the codification of international law, and (9) collision norms 
have been, when recognized, considered auxiliary and secondary sources; 
however, the pronounced over-all tendency has been gradually towards more 
and more recognition of these factors. International morality and inter- 
national comity have been generally, though not exclusively, rejected by 
Soviet practice and theory. 


IV 


In the forty-year period of the existence of the Soviet state the meta- 
morphosis of Soviet practice and theory on sources of world order has been 
profound. Theory evolved from the original position—international trea- 
ties and very little else—to the present point of view—international treaties 
and international custom, general principles (concepts and norms) of in- 
ternational law, decisions of international organizations, decisions of na- 
tional courts, domestic legislation, et cetera. As a consequence, the Soviet 
hierarchy of sources has come to resemble quite closely the generally ac- 
cepted Western pattern. There are differences, to be sure: 


(a) International conventions, both general and particular, still tower 
over other sources for Soviet theorists. 

(b) The difference in ‘‘motivations’’ leading to conclusion of interna- 
tional treaties has always been solemnly pointed out. Ever since Lenin, 
Soviet writers claim, 

The Soviet state viewed international treaties as a serious means in 
the struggle for peace, for the victory of communism [sic]. On the 
other hand, the imperialist states exploit international treaties to mask 
their aggressive goals and legally to secure the dependence of small 
states. International treaties in the hands of the imperialists become 
new legal forms of colonialism (Baghdad Pact and SEATO) and a 
cover-up for aggression (North Atlantic Pact). V. I. Lenin used to 
characterize such international treaties as ‘‘treaty-conspiracies.’’ “ 


(ce) Selectivity and eclecticism are applied to all sources under the cri- 
terion of ‘‘democratic principles,’’ to be read ‘‘ consent of the Soviet Union.’’ 
In other words, the U.S.S.R. aecepts those norms as foundations of interna- 
tional order which it recognizes itself or which it views at least as not in 
opposition to the goals of Soviet foreign policy ; such norms are made bind- 
ing by the acceptance of the Soviet state. Hence the ‘‘cornerstone’’ of 
absolute sovereignty and the Soviet advocacy of primacy of national over 
international law. 

(d) There is an old distinction which is still preserved between substantive 
and formal sources of international order in the Soviet doctrine: Sub- 
stantive (or material) sources of order are the ‘‘real foundations’’ which, 

75 A. N. Talalaev, ‘‘V. I. Lenin o mezhdunarodnykh dogovorakh’’ (V. I. Lenin on 


International Treaties), Sovetskoe gosudarstvo i pravo, No. 4 (1958), p. 24. The ref- 
erence is to Lenin, Sochineniia, Vol. 23, p. 116. 
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in Marxist theory, condition the origin and the development of all order, 
namely, the productive relations characteristic for each society. That class 
which controls the means of production in a society is the class which forms 
and determines order and its concrete content. In relations among states 
the substantive sources, because of the presence of both socialist and capital- 
ist systems, are and must be struggle, co-existence and competition.“© And 
struggle, co-existence and competition among states are the material basis 
of international order which is manifested in the formal, external, legal 
sources: international treaties, international custom, general principles of 
international law, decisions of international organizations, et cetera. 

(e) What the Soviet authors call basic ‘‘ principles,’’ ‘‘laws,’’ or ‘‘norms’’ 
of international law are 


the basic foundations which rule international relations in a definite 
historical epoch and which possess binding force for all states ir- 
respective of whether or not they become valid through international 
custom or international treaty. They possess special significance for 
the establishment of legality in international relations. That is why 
the Soviet doctrine not only recognizes but especially stresses the ex- 
istence of basic principles of international law.* 

However, these and similar differences are primarily doctrinal and in 
fact have little to do with actual Soviet treaty practice; they do matter, but 
play a roéle which is far from decisive even in Soviet scholarship. It is 
significant that a recent volume of selected documents on international law 
published in Moscow in 1957 ** carries under the heading ‘‘Sources of In- 
ternational Law’’ these items: 1. Article 38 of the Statute of the Interna- 
tional Court of Justice; 2. Resolutions of the General Assembly of the U.N. 
on progressive development of international law and its codification (ac- 
cepted by the General Assembly in the second part of the Second Session 
in New York on Dee. 11, 1946); 3. Decis on concerning establishment of 
the International Law Commission of the U.N., Nov. 21, 1947; 4a. Organi- 
zation of the International Law Commission as accepted on Dec. 18, 1946; 
4b. Functions of the International Law Commission; and 4c. Co-opera- 
tion of the International Law Commission with other organs. No other 
documents are included in the section on sources. 

On the other hand, the Western view on sources of international law has 
not stood still in the last forty years either. International custom used 
to be universally viewed as ‘‘the most important source of international 
law’’ forty years ago.*® Today it is regarded as only one of the two most 
important sources, and in general as the second one on the scale. This 
fact, at least partly, owes its origin to the presence of the Soviet Union in 
the world community ; as Charles De Visscher aptly put it, 

*6 Krylov in Durdenevski and Krylov, op. cit. 20. 


7? Diplomaticheskii slovar’, op. cit., cols. 124-125 


*8 Mezlhidunarodnoe pravo v izbrannykh dokumentakh, op. cit. 12-21. 
7° See, for example, Charles G. Fenwick, International Law 69 (3rd ed., New York, 
1948). 


| 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


Acceleration of history, and above all diminishing homogeneity in the 
moral and legal ideas that have long governed the formation of law— 
such, in their essential elements, are the causes that today curtail the 
development of customary international law.*° 


International custom ‘‘is not adequate to the needs of a world that changes 
with unprecedented speed’’;** international treaties—flexible, decentral- 
ized, rational, specific, adaptable, innovating and stabilizing—were bound 
to take over where international custom, surer but slower, was proved 
wanting.*” 

We may conclude, then, that after forty years of ‘‘struggle,’’ ‘‘co-ex- 
istence,’’ and ‘‘competition,’’ there is a fairly close similarity between 
Soviet and Western views on the sources of order in international relations, 
and that in both, international treaties are of primary importance.** 


80 Charles De Visscher, Theory and Reality in Public International Law 156 (Prince 
ton, 1957). Italics added. 

81 Ibid. 268. See also Covey T. Oliver, ‘‘Contemporary Problems of Treaty Law,’’ 
88 Hague Academy Recueil des Cours 421-506 (1955, II), which is essentially an elo 
quent plea for the salvation of international law through increased attention to interna 
tional treaties. Professor Oliver lists treaties as the first and most important source of 
international law (pp. 453 ff.) 

82 Similarly, the old distinction between treaty-contracts and treaty-laws, which the 
Soviet doctrine has rather consistently played down (cf. Korovin, Pashukanis, Kozhevni 
kov, Krylov et al., above), is at present minimized in the West as well, and both types 
of treaties are viewed as essential in the process of creation of norms of international 
order today. As J. G. Starke pointed out in his conclusion to ‘‘ Treaties as a ‘Source’ 
of International Law,’’ 23 Brit. Year Book of Int. Law 346 (1946), not only treaty law 
but ‘‘the operation of treaty-contracts in the creation of rules of international law is 
generically part of the process whereby usage and practice crystallize into custom; and 
because of the peculiar authority of treaties the process is invested with additional value 
and weight. For this reason, apart from their constitutive effect, these treaties may 
often be of considerable evidential importance.’’ 

83 The conceptual evolution which we have traced is a continuing process. A recent 
authoritative Soviet statement on the subject is provided in an address by Professor 
G. I. Tunkin, ‘‘ Forty Years of Co-existence and International Law,’’ which was read 
at the first annual session of the newly-organized Soviet Association of International 
Law held in Moscow, January 30 to February 1, 1958 (International Affairs (Moscow), 
No. 3 (1958), p. 125). Professor Tunkin recognized only two sources of ‘‘ general 
international law’’: international treaties and international usage. He nevertheless 
‘*pointed out that new progressive principles and norms . . . have appeared in general 
international law,’’ for example, ‘‘the prohibition of the use of force in international 
relations.’’ 


EDITORIAL COMMENT 


LEGAL ASPECTS OF THE BEIRUT LANDING 


If Americans pause to consider and discuss the legal aspects of the 
action of the United States in landing Marines at Beirut on July 15, 
1958, it is primarily for their own information and intelligence and that 
of their friends in other countries, and possibly that of people in so-called 
neutralist countries who may still be open to understanding in this matter. 
Assuredly it is not with any idea of impressing the governing groups in 
Iron Curtain countries or even, perhaps, great masses of people or any 
independent individual thinkers therein. The historic Russian negative 
attitude on the treatment of social and political problems by juridical 
methods,’ recent actual professions and performances on this score by 
the Soviet bloc, and the resulting quite tenuous possibility of accomplish- 
ing anything along this line, preclude any such illusion. 

The problem of intervention was once a very acute and very important 
issue under international law.*. For generations or centuries the right of 
one state to intervene in the affairs of another state, especially to take 
military action in the territory of another state, short of war, on various 
grounds, was debated vigorously and at length—more or less out of pro- 
portion to the number of instances wherein such action was undertaken— 
as a result of the growth in national spirit and national independence in 
the eighteenth and nineteenth centuries. In more recent times this 
historic debate has declined somewhat, and also the practice of interven- 
tion, without the historic issues of principle ever having been settled. 
This may be traced in part to the success of proponents of national inde- 
pendence in repelling the right of intervention and, paradoxically, to the 
striking development of collective intervention, as it was formerly called, 
or police action by international organizations, particularly, of course, 
though not exclusively, by the League of Nations and the United Nations, 
a development already foreseen by students of the problem.° 

The most plausible ground for the recent landing of military forces of 
the United States near Beirut is to be found in the invitation of the 
duly elected Government of Lebanon, an invitation extended on July 
14, more or less simultaneously with a revolt which overthrew the legiti- 
mate government in Iraq, but some time in contemplation and based 
upon alleged indirect aggression against the Government of Lebanon by 


1See A. Nussbaum, A Concise History of the Law of Nations 248 and 285 (New 
York, Macmillan, rev. ed., 1954). 

2 See lectures by present writer at the Académie de Droit International at The Hague, 
1930, 32 Recueil des Cours 607-690, esp. 640-657 (Paris, Recueil Sirey, 1931). 

5 Potter, loc. cit. 661, 678; and H. Wehberg, lectures on ‘‘La Police Internationale,’’ 
48 Hague Academy Recueil des Cours 7-131 (1934). 
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outside forces or governments, and a resulting insurrection (to employ a 
classic but somewhat outmoded term) against itself.* 

Such invitations had not been unknown in the past and had always 
been regarded as adequate bases for intervention, if such it could be 
called in these circumstances. On the other hand, two or three closely 
related problems remain to be considered in this connection. Was the 
invitation prompted by pressure, for political reasons, from the govern- 
ment to which it was extended? Was the allegation of aggression from 
outside justified by the facts? And how assess the relative merits (ethical 
and legal) of the concepts of orderly government and the ‘‘right’’ of 
revolution—at one time hotly avowed by the United States? 

To the first of these questions, the answer seems to be simply that there 
is no evidence of United States pressure in the situation, although clearly 
the attitude of this country (the ‘‘ Eisenhower Doctrine’’) was well known 
in Beirut and, that, moreover, such hypothetical collusion, if such it might 
be called, would not legally invalidate the invitation. Secondly, it clearly 
appears that there did exist a certain amount of external aggression or 
subversive action from certain quarters, in spite of Russian and Egyptian 
complete denials, although not so ‘‘massive’’ as alleged by President 
Chamoun, if the reports of the United Nations observatory commission 
are accurate.’ And thirdly, it has to be admitted, to the distress of the 
shades of Jefferson, Paine, and many other patriots in many lands, that 
legally there is no right of revolution, at least in the absence of illegal action 
on the part of the established government. It might be added that if this 
first ground for ‘‘intervention’’ (invitation) could be established, it would 
not be necessary to go on to establish other grounds. 

A second plausible basis for ‘‘intervention’’ in the instant situation, as 
in so many such eases, is to be found in the right to use force for the 
protection of nationals, and their property, of the intervening state, in 
absence of ability or willingness of the local state to perform this func- 
tion. While well established in principle, however, such a right obviously 
depends upon proof of the need for such action under the conditions cited. 
In the present case there seems to have been actual and serious danger 
to United States citizens and their interests, and some inability, though 
not unwillingness, on the part of the Lebanese Government to protect 
them. President Eisenhower did not fail to invoke this basis for United 
States action at Beirut. 


4 No text of the Chamoun appeal has been published, according to consultation with 
the White House, the Department of State, the Embassy of Lebanon and the New York 
Times. President Chamoun appealed to President Eisenhower through the U. S. 
Ambassador in Beirut, who cabled the President. See 39 Dept. of State Bulletin 181- 
183, 235 (1958). 

5 Reports of the United Nations Observation Group (UNOGIL) are to be found 
in U.N. Does. 8/4040 (July 3), 8/4051 (July 16), S/4052 (July 17), S/4069 (July 
30), 1958. 

¢ For recent discussion of protection of nationals abroad, see Proceedings of the 
Vth International Conference of Comparative Law, Brussels, Aug. 4-9, 1958, especially 
the remarks of Mr. William Roy Vallance. 
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Finally, we have to note Article 51 of the Charter of the United Nations 
or the alleged right of co-operative self-defense by Member States prior to, 
or apart from, any action for their defense by that Organization. This 
ground also was cited by President Eisenhower, and indeed appeared, in 
the context, to loom larger or higher than the preceding contention as a 
justification for the action. But the difficulty with this argument is that 
the text of Article 51 refers to ‘‘armed attack,’’ and such could not be, and 
was not, alleged by Lebanon. When the Charter was drafted, unarmed 
aggression was either not foreseen or not deemed suitable for inclusion 
among the forms of action to be forbidden and prevented. 

This about completes the case for the defense, so to speak. Obviously, 
no larger or more general considerations such as peace and progress in the 
Middle East, the rivalry of Communist imperialism and democratic influ- 
ence, and so on, have any legal standing in the premises. International 
law has not yet succeeded in regulating with complete effectiveness such con- 
crete matters as protection of aliens and national self-defense, let alone 
higher political and social issues of the character just mentioned. From 
a strictly legal point of view the justification for the Beirut landing must 
be sought in the three arguments reviewed above, particularly the first and 
second, although the subsequent evolution of the incident has tended to 
give to the aspects of the situation relating to the United Nations more 
significance than those governable by the older and simpler international 
law, an evolution probably more important than the original incident in 
itself. 

Two further questions must be raised in conclusion. One relates to the 
termination of such cases or such actions, and the second to the relative 
importance of a strictly legalistic appraisal of such actions of intervention. 
These two supplementary problems more or less contradict or clash, one 
with the other, but neither can be ignored, especially for the future, both 
immediate and prolonged. 

Ordinarily, such an intervention would or should terminate both de jure 
and de facto, with much interplay between the two standards or controls, 
when its object had been achieved in the judgments of the intervening 
Power and/or the inviting Power, assuming that there had in fact been 
an invitation. Obviously, such line of reasoning leaves open the door for 
disagreement between the parties upon the merits or the needs of the situa- 
tion. This potential disagreement has not failed to make itself felt— 
again potentially—in the present case. Such a deadlock could easily pro- 
duce serious trouble, especially in view of the vagueness of the law on the 
matter or its willingness to leave the outcome largely to the discretion of the 
parties. On the other hand, the liquidation of the situation through or into 
United Nations consideration, discussion, and action may remove the prob- 
lem of the termination of the incident onto a higher and more manageable 
plane. 

Finally, it appears to be necessary to take account of the Russian attitude, 
if such it can be called, that the legalistic aspects of international relations 
and their legalistic regulation are not their most important aspects, al- 
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though the Russians have actually tried to a large extent to argue their 
condemnation of the instant United States action in orthodox legal terms. 
With the non-legalistic attitude there must be a large degree of sympathy 
or comprehension both from a sociological viewpoint and especially in view 
of the present (sic) state of international law. Such an attitude cannot, 
however, in view of all considerations, both logical and practical, be pushed 
to the point of repudiating legalistic technique entirely or abandoning 
any attempt to treat such cases, including the present case, according to ac 
cepted legal standards. According to such standards the Beirut landing 
ean clearly be justified, although the two broader aspects of the situation 
already mentioned cannot be forgotten. 
PitMAN B. Porrer 


VA CONFERENCE ON THE LAW OF THE SEA; 


THE GEN 
A UDY IN INTERNATIONAL LAW-MAKING 


E 
ST 
Elsewhere in this issue the Geneva Conference on the Law of the Sea 
is fully described, and it is unnecessary here to repeat the facts which have 
been stated by Mr. Arthur H. Dean and Miss Marjorie M. Whiteman.’ 
This comment concerns itself with the methods and procedures which were 
utilized in what was distinctly an exercise in international law-making. 

The law of the sea is one of the oldest branches of international law. 
Seafaring peoples have from the earliest days known the utility of rules or 
common practices, just as much as they have spawned marauders and 
pirates. Much of the law of the sea which is applied commonly in the 
courts of many countries today is not ‘‘international law’’ in the sense in 
which that term is employed by those concerned with public international 
law. But the Supreme Court of the United States has found in maritime 
law a focus for a continued assertion of the existence of a customary law 
which has developed outside of any one national jurisdiction. In this 
field it is content to find that there is law and it does not feel compelled to 
assert that the matter is ‘‘political’’ in the sense that, under the separation- 
of-powers doctrine, the matter lies within the functions of the executive or 
legislative branches of the Government. On the other hand, there is much 
maritime law which is distinctively ‘‘ public international law’’ whether one 
considers the type of jurisdictional problem raised in the Lotus case, or 
whether one refers to the right of innocent passage, the immunities flowing 
from entry in distress, or the more modern doctrines concerning the ex- 
ploitation of the continental shelf. 

There have been many attempts to make the law of the sea more precise. 
Leaving aside that abundant source of law which for centuries determined 
the respective rights of belligerents and neutrals and which was regularly 
and generally impartially applied by national prize courts, one recalls that 
international jurisprudence has played a distinctive part: The Costa Rica 
Packet, The Bering Sea and North Atlantic Coast Fisheries Arbitrations, 
The I’m Alone, the Norwegian Fisheries Case, for example. Treaties on 


1 See above, pp. 607, 629. 
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the subject, bilateral, regional and multilateral, are numerous and many 
of them have regulated in very practical ways the acute problems which 
confront seafaring men. The law of the sea, with skillful guidance from 
those closely concerned, has developed also through the adoption of uniform 
national laws, and through the customary utilization of common documents 
and practices. 

The efforts of the League of Nations to contribute to the ‘‘codification’’ 
of international law included abortive attempts in 1930 at agreed state- 
ments on the law of territorial waters. Undaunted, the International Law 
Commission of the United Nations addressed itself to the statement or 
restatement of the law of the sea. The work began in 1949 when, at its 
first session, the International Law Commission included the ‘‘Regime of 
the High Seas’’ among the subjects to which it should give priority. In 
1950 the General Assembly recommended work also on territorial waters, 
to which the Commission forthwith addressed itself in 1951. The Rap- 
porteur for both topies was the Netherlands jurist, Professor J. P. A. Fran- 
cois. The work continued with submission of drafts to governments and 
consideration of governmental replies, until in February, 1958, responding 
to the Commission’s initiative, the United Nations Conference on the Law 
of the Sea, convened by resolution of the General Assembly, began its nine- 
weeks’ session with eighty-six countries in attendance. 

The national delegations included experts not only on law but also on 
technical fishery problems and on geography and oceanography and com- 
parable sciences. In contrast to the League Codification Conference of 1930, 
one gets from the outside the impression that this was a conference ready 
and able to address itself to the practical maritime problems which con- 
front the world seafaring community (and indeed even the vigorous bloe 
of landlocked states which was in attendance). 

It is certainly not surprising that agreement was not reached on all 
problems; the measure and extent of agreement was surprising. The In- 
ternational Law Commission should be gratified to recall that its draft pro- 
posals were generally the basis of discussion and in many instances were 
adopted either without changes or with minor ones. A rather superficial 
examination of the voting suggests that there was no uniformity in the line- 
ups. States voted together on some articles and opposed each other on 
others. The natural implication is that the voting in general was not politi- 
cal in the sense of reflecting the traditional separation of the Soviet bloc 
from the rest of the world—though instances of this situation are to be 
found. There were clear divergencies of view—reflected in votes—as be- 
tween the United States and the United Kingdom and as between Canada 
on the one hand and the United States and the United Kingdom on the 
other. The voting in these instances seems to have followed national inter- 
ests as interpreted by the governments which instructed the delegations 
and which were no doubt in some instance influenced by the economic 

fishing) interest of influential groups of their nationals. Other types of 
national interests no doubt also affected the votes on such matters as the 
articles adopted regarding the use of flags of convenience. 
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The Conference adopted five conventions and nine resolutions.* At the 
Conference and in some of the comments on its proceedings, importance 
seems to have been attached to the size of the votes on various drafts in 
the committees and even in the plenary sessions of the Conference itself. 
It would seem to be true, however, that the size of the vote on any particular 
proposition is relatively immaterial, the interesting question being whether 
the principal or very important maritime states were voting with the ma- 
jority or the minority. Of course no one would have ignored the fact that 
the action of the Conference did not ‘‘make’’ international law—or did it? 
If the International Court of Justice, for example, were now called upon 
to rule specifically upon the extent of territorial waters off an uncomplicated 
coastline, would it deduce from the records of the Conference that there 
was no international law of the subject? Or would it conclude that, since 
there was no agreement upon stating an extent greater than three miles, 
this traditional limit still stands as that established by international 
law in the absence of particular agreement or special geographical factors? 
Is a conference resolution on fishery conservation, adopted by unanimity 
but concluding merely with a recommendation, of less jural consequence 
than a convention adopted by majority vote of the conference and subse- 
quently ratified by x number of states? Is it not important to see which 
states are included among those which actually become parties to the 


? 


conventions ? 

Naturally one looks at the language of the various conventions. One 
notes, for example, that the Convention on the Territorial Sea and 
Contiguous Zone and the Convention on the Continental Shelf begin with 
the simple statement that ‘‘The States Parties to this Convention have 
agreed as follows:’’, whereas the Convention on the High Seas declares 
that ‘‘The States Parties to this Convention, Desiring to codify the rules of 
international law relating to the high seas, Recognizing that the United 
Nations Conference on the Law of the Sea . . . adopted the following pro- 
visions as generally declaratory of established principles of international 
law, Have agreed as follows:’’. The difference is certainly significant. The 
Convention on Fishing and Conservation of the Living Resources of the 
High Seas is clearly drafted in terms of a legislative (albeit by agreement) 
act recognizing need and then adopting measures to meet the need. The 
Optional Protocol of Signature Concerning the Compulsory Settlement of 
Disputes is also clearly of another nature entirely. 

The debates in the Conference would naturally contribute further evi- 
dence of what states consider to be ‘‘a general practice accepted as law.’’ 
Thus the statement by Mr. Dean for the Delegation of the United States * 
on the closing day of the Conference clearly distinguished between the 
assertion of the United States that the three-mile rule is the existing inter- 
national law, and the compromise suggestions advanced by the United 
States with a view to reaching general agreement on the subject. 


2U.N. Does. A/CONF. 13/L.52-57, printed in 38 Dept. of State Bulletin 1111 ff., and 
below, at p. 834. 
3 Dept. of State Bulletin, loc. cit. 1110. 
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If the drafts prepared by the International Law Commission continue 
to serve as bases of discussion at practical international conferences, and 
if they are frankly drafted for that purpose, it is quite possible that signifi- 
cant progress can be made along many lines through the same type of pro- 
cedure as that followed at the Geneva Conference on the Law of the Sea. 
But the proof of this pudding is in the ratifications of the several conven- 
tions and in the implementation of the recommendations. 


Pour C. Jessup 


THE GENEVA CONVENTION ON THE CONTINENTAL SHELF: 
A FIRST IMPRESSION 


The Convention on the Continental Shelf, adopted at Geneva on April 
26, 1958, by the United Nations Conference on the Law of the Sea, rep- 
resents the first great effort to determine by an act of international legisla- 
tion the scope of the continental shelf doctrine in international law.’ The 
fact that the Convention was finally approved by a vote of 57 to three, with 
only eight abstentions, is evidence both that a need for rules on the subject 
was generally felt and that the rules embodied in the Convention were con- 
sidered on the whole acceptable. In view of the wide disagreement at the 
Conference on other aspects of the law of the sea, this consensus regarding 
the shelf is not a negligible achievement. The Convention is not law, of 
course, and according to its terms will not be binding even on the parties 
until 22 ratifications or accessions have been received; but it is in any case 
highly significant as an agreed statement of principles. 

The Convention itself reflects in general a moderate approach, and this 
also is an achievement in which its framers may take satisfaction. Extrava- 
gant claims of the kind which in recent years have threatened to reduce the 
shelf doctrine to absurdity will gain from it little support. It notably re- 
jects the view that the doctrine justifies claims to vast offshore areas regard- 
less of depth or exploitability, or that it entitles a coastal state to exercise 
unlimited jurisdiction over the waters above the shelf. On the contrary, 
the general principle is explicitly affirmed that the shelf doctrine does not 
affect the established legal order of the high seas. Nevertheless, despite 
these substantial merits, the Convention cannot be regarded as a wholly 
satisfactory instrument. It is quite good, but not quite good enough. It 
leaves many serious uncertainties unresolved, more perhaps than should be 
permitted to pass even in a first attempt. This does not mean that it should 
be repudiated, but rather that its inadequacies should be promptly recog- 
nized for what they are. Some, no doubt, can be the objects of later im- 
provement; others, it must be feared, are now irreparable and must be 
viewed as part of the price paid for any agreement at all. 

The Convention as a whole closely follows the draft articles on the 


‘The final text of the Convention appears in U.N. Doc. A/CONF.13/L.58 (the 
Final Act of the Conference), and also separately in Doc. A/CONF.13/L.55, printed 
below, p. 858. It consists of versions in English, French, Russian, Chinese, and Spanish, 
each version being declared equally authentic. See article by Marjorie M. Whiteman, 
above, p. 629, for full documentation on the Conference discussion of the subject. 
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continental shelf prepared by the International Law Commission. These 
constituted Articles 67-73 of the Commission’s comprehensive 1956 Draft 
on the Law of the Sea, which formed the basic working paper of the Geneva 
Conference.* All but one of the seven articles, plus a certain amount of 
additional matter obtained largely from the Commission’s commentary, 
are included in the Convention. The exception is Article 73, which pro- 
vided for the settlement of shelf disputes by the International Court of 
Justice or other peaceful means. This provision was suppressed in its 
entirety, but the Conference adopted instead an Optional Protocol on the 
Settlement of Disputes, applicable to all the instruments it prepared. 
In its final form, the text consists of fifteen articles, seven devoted to sub- 
stantive principles and eight relating to procedural and formal matters. 
The principal shortcomings in the document center around Articles 1 and 
2, relating to the definition of the shelf and to the nature and scope of the 
rights attributed to the coastal state, and it is to these articles that the 
following comments are chiefly directed. 

Article 1 of the Convention defines the continental shelf as ‘‘the seabed 
and subsoil of the submarine areas adjacent to the coast but outside the 
area of the territorial sea, to a depth of 200 metres or, beyond that limit, 
to where the depth of the superjacent waters admits of the exploitation of 
the natural resources of the said areas’’; and the definition is expressly 
said to include ‘‘the seabed and subsoil of similar submarine areas adjacent 
to the coasts of islands.’’ This language, although not particularly 
felicitous in style, closely follows the final International Law Commission 
drait in providing alternative criteria for determining the outer limit of 
the shelf. The first of these, the line at which the coastal waters attain 
a depth of 200 meters, is the familiar rule derived from the geological con- 
cept of the average shelf edge, although in any particular instance the 
edge of the geological shelf may actually occur at either a greater or a 
lesser depth. The second alternative appears to fix as a limit the line, 
at a depth greater than 200 meters, beyond which deep water makes it in 
fact impvssible to exploit the resources of the seabed and subsoil. 

The first paragraph of Article 2 repeats almost verbatim the Commis- 
sion’s draft Article 68, declaring the ‘‘sovereign rights’’ of the coastal 
State over its continental shelf. Three additional paragraphs transfer to 
the text of the Convention principles which the International Law Com- 
mission had mentioned only in its commentary. Paragraph 2 affirms that 
the sovereign rights are exclusive, whether or not they are actually exer- 
cised by the coastal state, and paragraph 3 asserts that their validity is not 
dependent on any concept of occupation or on any express claim by procla- 
mation. The Convention thus adopts the view that rights over the shelf 
arise ipso jure in favor of the coastal state, presumably in much the same 
manner as a belt of territorial sea is automatically attributed by the law 
to every coastal state. While this approach is doubtless the soundest and 


2 The text of Arts. 67-73, together with a commentary, is printed in the Commission’s 
Report of its 8th Session, 1956 (U.N. Doe. A/3159), pp. 41-45; 51 A.J.I.L. 242-253 
(1957). 
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simplest, these paragraphs cause some difficulty when read in conjunction 
with Article 1. 

Under the terms of Article 1, the sovereign rights recognized by Article 
2 extend at the minimum to the 200-meter-depth line offshore. But under 
the alternative rule in Article 1, they may extend still further—to the 
outer limit of possible exploitation. The inclusion of some such provision 
is probably necessary, for the technical progress made in the last decade 
alone indicates that exploitation at depths greater than 200 meters may 
well be commercially feasible in the near future. Yet the criterion pro- 
posed in the present text introduces a continuing uncertainty about the 
precise extent of offshore claims, for the possibility of exploitation is a 
variable factor dependent on the state of technology at any given time. 
The uncertainty would be less if the rule required, as the basis of rights, 
actual exploitation of the resources beyond the 200-meter line; but this is 
not the case. Under paragraphs 2 and 3 of Article 2, a coastal state’s 
rights over its shelf exist irrespective of any actual activity or occupation. 
Hence every coastal state would seem entitled to assert rights off its shores 
out to the maximum depth for exploitation reached anywhere in the world, 
regardless of its own capabilities or of local conditions, other than depth, 
which might prevent exploitation. Who is to say with authority, in the 
absence of actual trial, that a maximum depth reached off one state can 
or cannot be reached off another? It is not difficult to envisage the con- 
fusion and controversy which must arise in the course of ascertaining, 
verifying, and publishing the latest data on such a maximum depth. And 
confusion will be compounded if any substantial group of states with 
offshore interests are not parties to the Convention. 

It may be said that the prob!em of fixing a precise limit for the shelf 
under the Convention definition, though real enough, is not of great 
practical importance. This may be true, at least for a time. But no rule 
which leaves offshore limits of jurisdiction so hazy can be regarded as 
adequately stated. The manner in which the shelf doctrine in some cases 
has already been distorted so as to encroach on the freedom of the high 
seas should be a warning.* It is probably unprofitable to speculate whether 
it would not have been preferable to adhere to a fixed limit set at a specified 
depth, even if that were greater than 200 meters—perhaps with the ad- 
ditional proviso that if exploitation actually were carried out at a greater 
depth, rights should accrue accordingly. But as a matter of practice un- 
der the Convention, it might be possible for each party to file periodically 
with the Secretary General of the United Nations a statement indicating 
the maximum depth at which it was exploiting the resources of its shelf. 


’The cautionary remark of Professor Scelle—always a critic of the continental 
shelf doctrine—at the 357th meeting of the International Law Commission (May 31, 
1956) may be recalled in this connection: ‘‘It was not surprising that difficulty was 
experienced in evolving a precise definition of a term which was essentially indefinable. 
Adoption of the concept whereby the continental shelf extended as far as exploitation 
of the natural resources of the seabed was possible would tend to abolish the domain 


of the high seas.’’ I.L.C. Yearbook, 1956, Vol. I, p. 135. 
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The greatest such figure, established to the satisfaction of the Secretary 
General, would determine the outer shelf limits for all parties until the 
next succeeding report. 

The fourth paragraph of Article 2 raises other questions of a different 
but also controversial nature. This provides that the natural resources 
subject to the shelf regime shall include ‘‘living organisms belonging to 
sedentary species, that is to say, organisms which, at the harvestable 
stage, either are immobile on or under the sea-bed or are unable to move 
except in constant physical contact with the sea-bed or the subsoil.’’ The 
text is traceable to a 1953 decision of the International Law Commission, 
in which the Commission resolved to bring ‘‘sedentary fisheries’’ within 
the scope of the shelf doctrine.* That action, which reversed the Com- 
mission ’s own view two years earlier, was carried by less than a majority 


‘ 


of the members and in the face of strong dissent.® 

There are persuasive arguments, both scientific and practical, for the 
contention that so-called ‘‘sedentary fisheries’’ do not properly belong 
under the shelf regime. Logically, it would seem that the dividing line 
between the two domains could best be drawn between animate and in- 
animate resources. Biologically, it is extremely difficult to define satis- 
factorily a ‘‘sedentary’’ species. Practically, the living resources of the 
seas are so intimately dependent on one another that the regulation of 
some species under one regime and of others under another is bound to 
create problems. Legally, the unilateral regulation of any fishery in the 
high seas is a dubious proceeding, and creates a serious hazard to the 
freedom of high-seas fisheries in general. Considering that the same 
Conference which framed the shelf instrument also adopted a Convention 
on Fishing and the Conservation of the Living Resources of the High Seas,’ 
based in general on sound scientific principles, it seems regrettable that 
**sedentary fisheries’’ should be excluded from the comprehensive arrange- 
ments envisaged in the latter document. The treatment of ‘‘sedentary 
fisheries’’ as a resource of the shelf would appear to be one of the points 
on which the work of the Conference may be criticized most justly. 

Articles 3, 4, and 5 of the Convention are designed primarily to protect 
the status as high seas of waters over the shelf, to preserve the right of 
other states to lay cables and pipelines on the shelf, and to spell out more 
specifically the rights and duties of the coastal state vis-d-vis other users 
of the high seas. These articles, very similar to the views formulated by 


*I.L.C. Report, 5th Sess., 1953 (U.N. Doe. A/1316), p. 14; 48 A.J.I.L. Supp. 32 
(1954). 

5 The vote was six in favor, four against, three abstentions. U.N. Doe. A/CN.4 
SR.205. 

*At the Conference the original proposal for Art. 2(4) expressly excluded ‘‘ crus 
tacea and swimming species.’’ Although approved in committee, this clause was 
stricken out in plenary session. The result is to make more doubtful than ever the 
precise scope of the paragraph 

’ The text is in U. N. Does. A/CONF.13/L.54, printed below, p. 851, and A/CONFP.13 
L.58. 
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the International Law Commission, strike on the whole a fair balance 
among the interests concerned. In Article 5(1) the Convention follows 
the final I.L.C. draft in providing that exploitation must not result in any 
‘unjustifiable interference’’ with navigation, fishing, or conservation; this 
formulation is much preferable to the phrase ‘‘substantial interference’’ 
used in earlier I.L.C. drafts, since it recognizes the possibility that even 
substantial interference may be justifiable if the particular resources at 
stake are in fact more valuable than the other use concerned. Article 
5(4), specifying that artificial installations shall not possess the status 
of islands or any belt of territorial sea, is probably unobjectionable at 
present; but it may become unrealistic if technical developments lead to 
the construction of true islands with areas and permanence greater than 
many natural islands. Here an extension of established principles relating 
to accretion may eventually be called for. 

In dealing with the problem of boundaries on the same continental shelf, 
both as between states opposite one another and as between states adjacent 
to each other along the same coast, Article 6 rightly stresses agreement 
among the states concerned as the first method of solution. Only in the 
absence of agreement, ‘‘and unless another boundary line is justified by 
special circumstances,’’ is the general rule laid down in the article to 
be resorted to. What constitutes ‘‘special circumstances’’ is not defined, 
and no method is provided for determining their existence, so the phrase 
does provide a means by which a disputant state can indefinitely delay the 
application of the Convention rule by pleading ‘‘special circumstances’’ 
in any particular case. Yet in view of the fact that special circumstances 
do exist in numerous cases, the provision seems warranted. 

The rule specified in Article 6, when and if resorted to, provides that 
the boundary in the case of opposite states shall be the median line be- 
tween their respective baselines, and in the case of adjacent states shall 
be a line equidistant from the nearest points on their baselines. This 
formula, based on geometrical principles made familiar largely through 
the work of the late Dr. S. Whittemore Boggs of the Department of State,*® 
has merit chiefly in providing a point of departure for negotiations. Its 
application in complex geographical situations is not always easy; and if 
applied strictly, it often produces a line which is unduly complicated or 
which, in the light of other considerations, appears inequitable or im- 
practicable. 

A further technical difficulty in Article 6 arises with respect to its 
provision that boundary lines shall be constructed with reference to the 
respective baselines of the states concerned. This presents no problem 
if those states all establish their baselines on the same principles: but if 
one claims advanced baselines while another follows a more restrictive 
practice, the boundaries will be correspondingly affected to the disad- 
vantage of the more conservative state. Presumably the draftsmen of 
Article 6 considered that the baselines there referred to should be those 
laid down in accordance with the companion Convention on the Terri- 


* Boggs, International Boundaries 176-192 (1940). 
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torial Sea and Contiguous Zone; but there can be no assurance that the 
two instruments will always go everywhere together. An associated 
problem arising from the same situation is that a shelf boundary drawn 
under the rule in Article 6 may not necessarily link up with a boundary 
drawn through territorial waters on a different basis—thus creating a 
hiatus and possibly even some embarrassment. One is led by these con- 
siderations to the conclusion that, in spite of the effort in Article 6 to 
provide an acceptable method of determining boundaries in the event of 
disagreement, the only reliable boundary line remains one fixed by agree- 
ment or by the judgment of a competent tribunal. 

The last substantive article of the Convention, Article 7, declares that 
nothing therein shall prejudice the right of the coastal state to exploit 
the subsoil by means of tunneling, irrespective of the depth of the waters 
above. While perhaps of no great importance at present, this carte 
blanche may possibly cause conflict in the future if one state seeks by 
tunneling to exploit resources which another is seeking to reach from in- 
stallations at sea. In this connection it is not clear whether ‘‘tunneling’’ 
includes such techniques as directional drilling. 

Of the eight formal articles of the Convention, Articles 12 and 13 are of 
particular significance. Article 12 permits reservations to be made to any 
articles except the first three, and it seems quite likely that advantage may 
be widely taken of this permission. Much of the eventual effectiveness of 
the Convention, if it enters into force at all, will depend on the number 
and nature of such reservations. Article 13 provides that, after a five- 
year period from its entry into force, any party may ask for a revision of 
the Convention and the General Assembly shall then determine the steps 
to be taken regarding such request. This valuable provision opens the 
way to a re-examination of the Convention in the light of experience. 

When and if such a re-examination occurs, some of the misgivings dis- 
cussed here may be found to have been without substance, while other and 
unexpected difficulties will have come to the fore. Pending revision, how- 
ever, it would seem most helpful to the orderly development of law in this 
field if the Convention were to receive as wide acceptance and support as 
possible. It is far from perfect, but insistence on perfection should not be 
allowed to stifle a promising beginning. Those who view any innovation 
with alarm must recognize the need for law to keep abreast of technological 
progress; while those who see in the Convention undue restrictions on 
their claimed rights may well consider that the alternative of continuing 
disorder is not a sound foundation for any rights at all. 


RicHarRD YOUNG 


®The text of the Convention on the Territorial Sea is in U.N. Docs. A/CONF.13/ 
L.52, printed below, p. 834, and A/CONF.13/L.58. Even within the limits of that Con- 
vention, it would seem possible for states to disagree over the proper positions of 
baselines. 
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RADIO PROPAGANDA—A MODEST PROPOSAL 


Once again the attention of students of international law and relations 
has been directed to the use of propaganda as an offensive weapon of 
power politics. President Eisenhower, in his historic speech last August 
before the United Nations, included in his comprehensive plan for the 
Middle East a proposal for a system of monitoring inflammatory broad- 
easts.* 

The problem of establishing controls over communications of a nature 
to cause misunderstanding, induce subversion, and incite nations to hatred 
and even to war, is one of extreme difficulty. Diplomats and jurists in the 
halls of both the League of Nations and the United Nations have wrestled 
valiantly with it, and it has been explored by leading authorities, notably 
Lauterpacht, Hyde, and Quincy Wright.* In the inter-war period, 
valuable contributions to an understanding of the subject were made by 
Preuss, Van Dyke, and others.’ Lately, however, particularly since World 
War II, the subject has been largely neglected by the international lawyer 
at the same time that it has been given ever-increasing attention by the 
power politics school.‘ 

In the field of law, both international and municipal, there exists already 
a considerable body of norms which may be invoked against states claimed 
to be guilty of employing harmful propaganda. Thus, Oppenheim states 
on the basis of an impressive list of authorities: 


while subversive activities against foreign states on the part of private 
persons, do not in principle engage the international responsibility of 
a state, such activities (i.e., revolutionary propaganda), when emanat- 


139 Dept. of State Bulletin 337-342. (1958). President Eisenhower stated as fol- 
lows: ‘*I believe that this Assembly should reaffirm its enunciated policy and should con- 
sider means for monitoring the radio broadcasts directed across national frontiers in 
the troubled Near East area. It should then examine complaints from these nations 
which consider their national security jeopardized by external propaganda.’’ Ibid. 
339. 

21 Oppenheim, International Law 293 (8th ed., Lauterpacht, London, 1955); 
Lauterpacht, ‘‘ Revolutionary Propaganda by Governments,’’ 13 Grotius Society Trans- 
actions 143 (1928); idem, ‘‘Revolutionary Activities by Private Persons against 
Foreign States,’’ 22 A.J.I.L. 105 (1928); 1 Hyde, International Law, Chiefly as In- 
terpreted and Applied by the United States 606 ff. (Boston, 1945); Wright, ‘‘The 
Crime of ‘War-Mongering,’’’ 42 A.J.I.L. 128 (1948); also Stone, Legal Controls of 
International Conflict 318-323 (New York, 1954), and Fenwick, ‘‘The Use of Radio 
as an Instrument of Foreign Propaganda,’’ 32 A.J.I.L. 341 (1938). 

8 Preuss, ‘‘La répression des crimes et délits contre la siireté des Etats étrangers,’’ 
40 Rev. Gén. de Droit Int. Public 606 (1933), and ‘‘International Responsibility for 
Hostile Propaganda against Foreign States,’’ 28 A.J.I.L. 649 (1934); Van Dyke, 
“‘The Responsibility of States for International Propaganda,’’ 34 ibid. 58 (1940). 

* Morgenthau, Politics Among Nations 136 ff., 346 ff. and passim (2d ed., New York, 
1955); Haas and Whiting, Dynamics of International Relations, Ch. 9, ‘‘ Propaganda 
and Subversion’? (New York, 1956); Palmer and Perkins, International Relations 
189 ff., Ch. 6, ‘Propaganda and Political Warfare as Instruments of National Policy’’ 
(Boston, 1953). For the importance of communications in the present approach to 
the study of international relations, see Wright, The Study of International Relations, 
chapters on International Communication, International Education, the Psychology 
of International Relations, and passim (New York, 1955). 
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ing directly from the government itself or indirectly from organizations 
receiving from it financial or other assistance, or closely associated 
with it by virtue of the constitution of the state concerned, amount 
to a breach of international law.°® 
Hyde expresses a similar view.® Also, if it is illegal for a state to engage 
in aggressive war, incitement thereto, through radio propaganda or other- 
wise, may properly be considered a violation of an international duty.’ 
Similarly, some abusive or inflammatory international propaganda can be 
held to be outlawed as a type or corollary of unlawful intervention.® 
Furthermore, since it is recognized to be illegal for a state to permit the 
formation of armed bands on its territory for the purpose of supporting 
foreign insurrection, acts of propaganda by individual groups, if waged 
as part and parcel of such unlawful preparations, should likewise come 
under the ban of the Jaw, so that the state concerned would be enjoined 
to suppress or punish the authors.® 

Municipal law also offers a means of checking abuses in the field of 
international communication. The numerous local laws in this field have 
been admirably summarized by Professor John L. Martin in a recent 
study..° The more authoritarian the states concerned, especially new 
regimes with a profound sense of insecurity, the more numerous and the 
more severe such laws appear to be. Most of this legislation is of purely 
internal and local significance, but some is designed specifically to reduce 
international tensions, and otherwise forestall conflict. Some of this 
legislation is designed to curb subversive and war-mongering propaganda, 
including such activities by refugees. The wide prevalence of these rules 
may be evidence of the emergence of general principles of law which could 
be invoked as a salutary restriction on unsocial conduct by states in the 
field of communication." 

We cannot accept the pessimistic conclusion voiced recently by one 
author, namely, that the wide use of hostile propaganda by so many states 
of the world today is proof of its legality. Numerous protests against 
abuses in this field should be sufficient to prevent the emergence of a rule 
of customary law condoning such practices. The author’s assertion that 
**protest without further action will not necessarily preserve the rights 
of the state’’ appears to be entirely too sweeping, and does not represent 
the accepted view of the evolution of custom as a source of international 
law.*? 

5 Op. et loc. cit. 6 Op. cit. 606. 

7 Whitton, ‘‘Propaganda and International Law,’’ 72 Hague Academy Recueil des 
Cours 596 ff. (1948); Wright, op. cit. 132 ff. 

8‘‘Intervention by Propaganda,’’ in Thomas and Thomas, Non-Intervention, the 
Law and Its import in the Americas 273-302 (Dallas, 1956). 

® Lauterpacht and Preuss, cited notes 2 and 3 above, and Whitton, loc. cit. 588 ff. 

10L. John Martin, International Propaganda 109-163 (Minneapolis, 1958); Whitton, 
loc. cit. 595 and passim. See also Soviet and other Communist laws on ‘‘ Offenses 
against the Peace and Security of Mankind,’’ 46 A.J.I.L. Supp. 34, 99 et seg. (1952). 

11 Martin, op. cit. 55, 109 ff. 

12 Ibid. 173; 1 Rousseau, Principes Généraux du Droit International Public 129, 843 
(Paris, 1944). 
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A number of states have accepted, through treaty, significant restrictions 
on their freedom to disseminate certain categories of messages, and have 
even bound themselves to repress certain kinds of communications emanat- 
ing from private individuals. One of the earliest of such treaties was that 
between France and Russia, signed in 1801.'* Between the wars, Soviet 
Russia made a number of bilateral agreements by which each contracting 
party promised to abstain from propaganda injurious to the other. Of 
these treaties, the ill-fated Roosevelt-Litvinov Accord is a notable ex- 
ample.** The Tangiers Agreement of 1928 between Spain, France, Great 
Britain and Italy, is interesting because of Article 10 stating that ‘‘ Any 
agitation, propaganda or conspiracy against the established order in any 
of the Zones of Morocco or in any foreign country is prohibited.’’* 
An agreement in 1931 between the German and Polish radio organizations 
bound the parties to take all reasonable steps to prevent the broadcasting 
over their respective stations of any material prejudicial to the spirit of 
co-operation and understanding in regard to polities, religion, economies, 
or intellectual or artistic matter..*° There were many other similar treaties 
between the wars.'’ Since the second World War there have been only a 
few such instruments. The 1948 agreement between India and Pakistan 
is particularly noteworthy in that it contains mutual promises to 


ensure that their respective organizations handling publicity, including 
publicity through radio and the film, refrain from and control: 
(a) propaganda against the other Dominion, and (b) publication of 
exaggerated versions of news of a character likely to inflame, or cause 
fear or alarm to, the population, or any section of the population in 
either Dominion."® 


Both the League of Nations and the United Nations have shown their 
deep concern for the problem of propaganda. The League, spurred on by 
the International Broadcasting Union’® and the International Institute 
of Intellectual Cooperation,”° and by certain private international organi- 
zations," devoted over ten years to the effort to curb pernicious propa- 
ganda. The problem of broadcasting first came before the League in 
1926,?7 but it was not until 1936 that an official conference was called at 
Geneva to draw up a convention, entitled, ‘‘Convention Concerning the 
Use of Broadcasting in the Cause of Peace. While this convention came 
to naught, its fifteen articles and seven recommendations constitute one of 


18 Art. III, Treaty of Oct. 8, 1801, 7 Martens 386; Martin, op. cit. 89-90. 

1428 A.J.I.L. Supp. 1-20 (1934). 

1513 Martens 246 (3rd ser.), and 21 ibid. 70; Whitton, loc. cit. 622; 23 A.J.I.L. 
Supp. 238 (1929). 

16 League of Nations Doc. 602. M. 240. 1931. IX-IX Disarmament. 1931.IX.19. 

17 Martin, op. cit., Ch. 5. 

18U.N. Doe. E/CN.4/Sub. 1/105, p. 29. 

19 Records of the 9th Ordinary Session of the Assembly, Plenary Meetings, p. 471. 

20 Broadcasting and Peace 115 (International Institute of Intellectual Cooperation, 
Paris, 1933) ; Whitton, loc. cit. 618 ff. 

21 Whitton, loc. cit. 616 ff. 22L. N. Official Journal, 1926, p. 1191. 
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the most comprehensive treaties ever drafted to deal with the evils of 
broadcasting.** 

The United Nations has also given considerable attention to the problem. 
Much of its work in this field centered on the preparations for and the 
drafting of the Convention on Freedom of Information and of the Press 
(1948). Three draft conventions, two articles proposed for inclusion in a 
Declaration and Covenant of Human Rights and some forty resolutions 
were approved by the fifty-four states represented, most of them by 
overwhelming majorities.** It was declared to be a moral obligation 
for the press and other agencies of information to seek the truth without 
prejudice, and to report the facts without malicious intent. The con- 
ference in general stressed moral responsibilities rather than government 
controls as a means of solving the problem of communications dangerous 
to peace, but it took a forward step in strongly condemning all propaganda 
of a nature to provoke or encourage threats to the peace, breaches of the 
peace, or acts of aggression, and all distortion or falsification of news 
through whatever channels, private or governmental. The conference ex- 
pressed the conviction that only a free press can serve to counteract the 
dissemination of racial and national hatred and curb propaganda of ag- 
gression toward national, racial, or religious groups. It was also voted 
(the United States abstaining) that the governments may impose penalties 
for the systematic diffusion of deliberately false or distorted reports which 
undermine friendly relations between pecples or states.2* Another step 
was the adoption of the French proposal for an international right of 
official correction with provision for the resort to United Nations machinery 
if any state failed to discharge its obligations, as set forth in the convention, 
to make a corrected version of facts available to the information agencies 
in its territory.”* 

We should also mention certain actions of the General Assembly in 1947 
and 1950. In 1947, by unanimous vote, a resolution was adopted con- 
demning all forms of propaganda of a nature to provoke or encourage 
any threat to peace, breach of the peace, or act of aggression, and govern- 
ments were requested to promote, by all appropriate constitutional means 
of publicity and propaganda, friendly international relations.27 In 1950 
the General Assembly passed a resolution on ‘‘Peace through Deeds’’ 
condemning direct and indirect aggression as a crime against peace and 
security, and a resolution entitled ‘‘Condemnation of Propaganda Against 


28 Ibid., 1936, p. 1437; 32 A.J.I.L. Supp. 113 (1938). 

24 Final Act of the United Nations Conference on Freedom of Information, Docs. E/ 
Conf. 6/79, E/727 and E/727/Add. 1; Whitton, ‘‘The United Nations Conference on 
Freedom of Information and the Movement against International Propaganda,’’ 43 
A.J.I.L. 73-87 (1949). 

25 Whitton, loc. cit. 81 ff., and Hague Recueil, note 7 above, p. 631. 

26 Idem, ‘‘An International Right of Reply?’’ 44 A.J.I.L. 141 (1950); U.N. Gen- 
eral Assembly, 3rd Sess., Official Records, Pt. II (April 5-May 18, 1949), p. 21 ff. 

27U.N. General Assembly, 2nd Sess., Official Records, Resolutions (Doc. A/519, 
1948), p. 14; U.N. Yearbook 1947-1948, pp. 91-93. Resolution 110 (II), Measures 
to be Taken Against Propaganda and the Inciters of a New War. 
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Peace,’’ in which, in particular, incitement to conflicts or acts of aggression 
was decried.** 

The Organization of American States, through almost continuous ac- 
tivity in this field, has demonstrated its intense preoccupation with the 
problem of international propaganda.*® Thus, as early as 1935, at the 
7th Pan American Conference, the matter was discussed and certain general 
recommendations adopted,*® but at Buenos Aires, in 1935, more positive 
action was taken; there the South American Regional Agreement on Radio 
Communications was signed. The co-contractants pledged themselves to 
control the sources and accuracy of information broadcast, avoid de- 
famatory transmissions, and abstain from favoritism to political and 
social parties operating in other adhering states.** In 1936, at the 
Inter-American Conference for the Maintenance of Peace, held at Buenos 
Aires, three major resolutions concerned with broadcasting and peace were 
adopted. Adherence to the 1936 Geneva radio treaty was recommended, 
and signatories were warned to avoid broadcasting likely to disturb peaceful 
relations or wound the national susceptibilities of foreign listeners. The 
positive use of radio for the betterment of international relations was 
strongly recommended there,** as well as at Rio de Janeiro in 1937,°* and 
at Lima in 1938.* 

Since the war, these efforts have been resumed. Article 15 of the Charter 
of the Organization of American States, adopted at Bogota in 1948, di- 
rected against intervention, is broad enough to include some types of propa- 
ganda.** Also at Bogota, the American Republics voted to adopt measures 
against activities instigated abroad and designed to overthrow their insti- 
tutions by violence, to foment domestic disorder or 


to disturb, by means of pressure, subversive propaganda, threats or 
by any other means, the free and sovereign right of their peoples to 
govern themselves in accordance with their democratic aspirations.** 


In 1949, a dispute arose between the Republic of Santo Domingo and 
Haiti, the latter claiming to be a victim of ‘‘moral aggression,’’ as one of 
its former colonels, taking refuge in Santo Domingo, had made ‘‘ extremely 
vulgar and provocative broadcasts’’ aimed at the overthrow of the Haitian 
Government.*’? After the matter had been submitted to the Council of 


28U.N. General Assembly, 6th Sess., Official Records, Supp. No. 1 (Doc. A/1844, 
1951), p. 65; U.N. Yearbook, 1950, pp. 203-204. 

29 Whitton, note 7 above, p. 624 ff. 

80U. S. Department of State, Conference Series, No. 19 (1934), p. 279 ff. 

817 Hudson, International Legislation, No. 407 (Washington, 1931). 

82U. S. Department of State, Conference Series, No. 33 (1937); LeRoy, ‘‘ Treaty 
Regulation of International Radio and Short Wave Broadcasting,’ 32 A.J.I.L. 719, 
729 ff. (1938). 

33 LeRoy, loc. cit. 730 ff. 

’¢Pan American Union, Congress and Conference Series, No. 27. 

861 Annals of the Organization of American States 77 (1949); 46 A.J.I.L. Supp. 
46 (1952). 

86 Annals, op. cit. 134. 

37 Ibid. 217-219. 
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Consultation of the Organization of American States, the two states settled 
the matter d l’aimable, agreeing not to 


tolerate in their respective territories the activities of any individuals, 
groups, or parties, national or foreign, that have as their object the 
disturbance of the domestic peace of either of the two neighboring 
Republics or of any other friendly Nation.** 


In April, 1950, the OAS Council called upon the governments of Haiti 
and the Dominican Republic to avoid all systematic and hostile propaganda 
against one another or against any American country.” 

As a result of this incident, the Department of International Law was 
directed by the OAS Council to draft a protocol for discussion at the 
Caracas Conference, later eliminated, calling on the signatories to agree 
to prevent the use of radio disseminating systematic and hostile propa- 
ganda against the government of any one of them, with the object of 
provoking rebellion or encouraging its overthrow by violence.*® 

We should also mention the Second Meeting of the Inter-American 
Council of Jurists, held in 1953 at Buenos Aires, where in Resolution 
XVII, ‘‘Draft Convention on the Regimes of Political Exiles, Asylees and 
Refugees,’’ we find in Article 6 the following: 


Freedom of expression of thought and of speech, granted by domestic 
law to all inhabitants of a State, may not be ground for complaint by 
a third State on the pretext of opinions expressed publicly against it 
or its government by political exiles, asylees, or refugees, except when 
they constitute propaganda tending to incite to the use of force or 
violence against the complaining State.* [Italics supplied. ] 


The vast body of law just reviewed—both international, including treaty 
law, and municipal law—and the thirty years of continuous effort by 
public and private international organizations, which we have adumbrated, 
is certainly impressive. But all this activity did little if anything to quell 
the violent propaganda battles of the inter-war period, nor is its influence 


88 Ibid. 326. 893 ibid. 23 (1951). 

40 Art. VII, referring to radio propaganda, and which was proposed as part of the 
revised Convention on Duties and Rights of States in the Event of Civil Strife, read 
as follows: ‘‘Article VII. The Contracting States agree of collaborate, within the 
limits of their respective constitutional powers, in preventing the use of the radio to 
carry on systematic and hostile propaganda, the object of which is to incite to the use 
of force or violence against the government of any Contracting State.’’ 5 Annals 
of the Organization of American States 305 (1953).’’ The United States opposed 
Art. VII, arguing that it was ‘‘fraught with grave dangers to freedom of speech, 
sacred to this Hemisphere and to democratic countries everywhere.’’ Fenwick, ‘‘ Pro- 
posed Control over the Radio as an Inter-American Duty in Cases of Civil Strife,’’ 
48 A.J.I.L. 289-292 (1954). Due to the attitude of the United States and other 
governments, Art. VII was eliminated from the final draft. Protocol to the Conven- 
tion on Duties and Rights of States in the Event of Civil Strife, opened for signature 
May 1, 1957 (Pan American Union, Treaty Series No. 7, Washington, D. C., 1957). 
This view reflects the typical hesitation found in many free countries to accept obligatory 
norms which, while designed to curb abuses, necessarily carry with them certain 
limitations on freedom of speech and expression. 

4:5 Annals of the Organization of American States 166 (1953). 
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very apparent today. Learned writers come and go, with their norms, 
lex lata and lex ferenda, but the propaganda seems to go on forever. The 
Hertzian signals among rival Arab states have been virulent in tone, some, 
it is claimed, even suggesting the assassination of rival leaders.*? The 
Voice of America and Radio Free Europe are considered so dangerous by 
Soviet Russia that the latter is actually spending more for jamming our 
programs than the American Government devotes to its entire budget 
for communications.** But the effort for control will and must continue. 
The international lawyer particularly, however discouraging the task, must 
persist in his attempt to define propaganda and to restrict its use by ap- 
propriate legal norms. And the expert on international organization, for 
his part, must try to discover appropriate procedures of collective super- 
vision and control, and attempt to induce states, in the common interest, 
to accept them. 

That there is still an opportunity for innovation in this field is the 
striking conclusion one may draw from President Eisenhower’s recent 
proposal. True, the monitoring of broadcasts is not new. It was an 
invention of the inter-war period, widely used by dictatorships between the 
two wars and then adopted by all the belligerents on a broad scale in 
World War II. Today the monitoring of foreign broadcasts is an accepted 
adjunct of the intelligence services of all leading Powers. But monitoring 
by a great world organization is new. It would appear to have great 
potentialities, and deserves the most careful consideration. Investigation 
and publicity, leading to deliberation and recommendation, constitute to- 
day our most reliable procedures for peaceful settlement, even in the world 
of the ‘‘cold war.’’ These procedures proved their worth once more during 
recent crises, notably on the occasion of the war scares over Suez and in 
Jordan and Lebanon. Charges and counter-charges of the misuse of radio 
and other types of propaganda, especially the subversive and war-mongering 
types, could be reported by an official agency of the United Nations, located 
preferably at Geneva. As a result the participants could be called on to 
explain the source and nature of the offensive communications before a 
meeting of a committee of the United Nations, or perhaps even before the 
United Nations General Assembly itself. This could lead to the kind of 
“‘quiet diplomacy’’ for which the present Secretary General is so justly 
renowned. The consequence might be to provide additionai substantiation 
for the conclusion by Martin in his recent book, that ‘‘(T)he control of 
propaganda will remain in the municipal laws of states and the bargaining 
power of diplomacy.’’ * 

Joun B. WHITTON 


42 New York Times, Aug. 15, 1958. 

48U. S. News and World Report, Aug. 29, 1958, p. 47; New York Times, Aug. 14, 
1958. 
44 Op. cit. 207. 


NOTES AND COMMENTS 


POLAR PROBLEMS AND INTERNATIONAL LAW 


The approval of the Alaskan statehood bill by the 1958 session of the 
United States Congress focuses new attention on the increasing penetra- 
tion of the high northern latitudes. But Canada, Denmark, Iceland, Nor- 
way, Sweden, Finland and the Soviet Union, as well as the United States, 
have long been active in this frontier region. Increased human activity 
in the area, particularly when great Powers are involved, naturally results 
in international problems. The legal considerations are several. Equally 
serious developments in the region of the South Pole are of concern to 
international law. 


I. DEVELOPMENTS IN THE ARCTIC 


Although projects associated with the International Geophysical Year 
have been of major importance for the past two years,’ the overriding tone 
of Arctic activity is one of defense. The severe conditions, especially the 
dramatic and erratic changes in temperature ‘‘affect human efficiency and 
create fantastically complex engineering and maintenance problems.’’? 
Yet in these forbidding climes nations are spending millions of dollars and 
making a permanent encroachment on a once desolate portion of the earth. 
The Alaska Command, activated January 1, 1947, under an Air Force 
general, became the first unified command of the American military. 
There the Army conducts its Arctic School, which has trained hundreds 
for service under the harsh circumstances of the region. The Navy’s Arctic 
Research Laboratory is located on Point Barrow, northernmost U. S. 
territory, 1,120 nautical miles from the North Pole.* 

In addition, trans-Arctic commercial aviation is now a proven success 
and promises considerable further expansion. In 1951 the Danish Foreign 
Office requested State and Defense Department permission to survey 
routes between Copenhagen and Los Angeles; exploratory flights were 
made in 1952 and 1953. The following year test flights were made be- 
tween the Scandinavian capitals and Tokyo. The route to Los Angeles 
was activated in November, 1954, and the Tokyo service in February, 
1957. Two U. S. carriers, Pan American World Airways and Trans 
World Airlines are now also engaged in this enterprise, flying from the 


1 The broadly conceived IGY (July 1, 1957, to Dec. 31, 1958) is the direct successor 
to the earlier Polar Years, 1882-1883 and 1932-1933. A third such period was called 
off because of the second World War. 

2 Department of Defense, The Arctic, a Hot Spot of Free World Defense (Wash- 
ington: DOD Pam. 1-12, Office of Armed Forces Information and Education, Feb. 21, 
1958), p. 3. 

3 See L. O. Quam, ‘‘The Arctic Research Program of the Office of Naval Research,’’ 
Annals of the Association of American Geographers, June, 1956, pp. 269-270 (abstract). 
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West Coast to London and Paris, although the American companies, which 
stop at Frobisher Bay, Baffin Island, do not actually reach the Arctic 
Cirecle.* Air France began service from Paris to Japan in June, 1958; 
the Dutch KLM has approval for a schedule to Tokyo. Communications 
reliability and flying conditions generally have been found to be sub- 
stantially more favorable along the Arctic routes than along the standard 
runs across the North Atlantic.’ Japanese, Korean and Philippine airlines 
reportedly are seeking a route via Tokyo and Alaska to New York. No 
United States carrier has thus far made any formal steps in this direction. 

Of course, anyone today not conversant with ‘‘the Polar concept’’ is 
out of touch with long-range aerial navigation and political geography, not 
to mention modern weapons systems. Greenland and Alaska are both 
beneath the major strategic air routes from the centers of Soviet power 
to the U.S.A. At one point Siberia is only 56 miles from Alaska; in 
less than twenty seconds a plane of either side can transit the five-mile 
patch of water between Little Diomede Island (U. 8.) and Big Diomede 
Island (U.S.S.R.). Because of the nature of the Russian terrain and 
long-standing appreciation of the ultimate significance of the Arctic, the 
high-latitude flying experience of Soviet airmen is unsurpassed. 

Since strategists estimate that an attack on the United States by the 
Soviet Union would most likely be launched across the Arctic, North Polar 
defense measures, including a score of related support functions of a 
logistical, scientific and communications nature, have been given high 
priority by the Joint Chiefs of Staff out of sheer military necessity. In 
a sense ‘‘The Arctic is to us what the Mediterranean was to the Greeks 


and Romans, the center of the world.’’*® 


466° 33’ North Lat. Determination of what is ‘‘Arctic’’ properly so called and 
what lies outside this region cannot be made by arbitrary reference to the Arctic 
Circle, which indicates only the point north of which the sun is not seen at all during 
the winter and is seen continuously in summer. Delimitation into three zones is 
widely accepted: (a) the ‘‘sub-Arctic,’’ defined as the world-encircling belt in which 
the mean temperature rises above 50° F. at least one but not over four months 
annually; (b) the true ‘‘Arctic,’’ defined as everything north of the sub-Arctie or, 
more precisely, north of any point where the annual mean temperature is less than 
50° F. for the warmest month; (c) the ‘‘polar segment,’’ a colder portion of the 
true Arctic where the mean temperature of even the warmest month is less than 
freezing or 32° F. Since trees generally fail to subsist unless there is at least one 
month when the thermometer reaches into the fifties, a common rule of thumb has been 
that the Arctic per se begins at the tree line. 

5U. 8. House of Representatives, Committee on Interstate and Foreign Commerce, 
International Geophysical Year. The Arctic. Antarctica. Report ..., H. Rep. No. 
1348, 85th Cong., 2d Sess., Washington, Feb. 17, 1958, pp. 35-38. The Lacy-Zaroubin 
Cultural Exchange Agreement of Jan. 27, 1958, recorded (Sec. XIV) agreement in 
principle on direct flights between the Soviet Union and the United States on the basis 
of reciprocity ; specific terms were made a matter for later negotiation. Reciprocal 
aerial observation of Arctic ice in connection with the IGY was proposed to the 
U.S.S.R. without success by the United States in the fall of 1956. 35 Dept. of State 
Bulletin 508-509 (1956); ibid. 953. 
‘ Me Bernt Balchen (U. 8. Air Force, Ret.) as quoted in Dept. of Defense Pam. 
—12, loc. cit. 
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In conjunction with NATO allies, Iceland, Denmark and Canada, the 
United States has erected a complex defense posture across the entire 
North American Continent and key adjacent islands. In the vicinity of 
the Canadian-American border, a radar ‘‘picket fence’’ of last resort 
operates to detect the approach of unidentified aircraft. This is part of 
the ‘‘Pinetree System.’’ Another electronic sentinel system has been 
built by Canada roughly along the fifty-fifth Parallel, known as the ‘‘ Mid- 
Canada Line.’’ Intelligence indications of Communist capabilities and 
intentions led to the establishment of the well-known ‘‘DEW Line’’ 
(Distant Early Warning) at 70 degrees North Latitude, well within 
the Arctic Circle. All of these warning posts are linked instantaneously 
to NORAD (North American Air Defense Command) Headquarters in 
Colorado Springs.’ 

The military bases and facilities to supply, to protect and, most important, 
to act immediately on detections of these systems are strategically situ- 
ated, frequently not on U. S. territory. The most valuable installation 
is the huge Thule Air Force Base, 910 miles from the Pole in Denmark’s 
Greenland.* Other bases in Newfoundland, Labrador and Iceland are 
essential to the defense of America. Joint staffing, operation and tests 
are necessary and desirable, especially where the ever-present ‘‘enemy’”’ 
is nature herself. Of special interest is the U. S. Air Force research 
station on ‘‘T-3,’’ an ice island twice as large as Bermuda, first spotted 
on radar in 1946 and which once drifted to within 100 miles of the North 
Pole. The Russians have, however, been the most active in studies of the 
Arctic Ocean and its ice. Soviet aircraft have made dozens of landings 
on various portions of the pack ice, beginning in 1937. Russian Arctic 
weather stations, including five stations on the ice, transmit meteorological 
data to the West.°® 

The Nautilus, first atomic submarine, after an exploratory under-ice 
voyage to Latitude 87 in 1957, passed directly ‘‘under’’ the North Pole 
on August 3, 1958, during an over-the-Arctic cruise between the Hawaiian 
Islands and the British Isles. Several days later the Skate also crossed 
the Pole, part of an elaborate investigation of a promising new frontier. 
Disregarding the specific scientific data and navigational experience gained, 
the ramifications for the future of the Arctic as an artery of commerce as 
well as a route of hostilities are extraordinary. Cargo submarines would 
reduce the length of the shipping lane between, for example, Tokyo 
and London to 7,500 miles from the present 13,800. Submarine tankers 
could deliver Alaskan and Canadian oil directly to the European market. 
Other achievements are in the offing which will affect exploitation of both 
the Arctic and the Antarctic. Completion of the development by Army 


7 For the latest U. S.-Canadian agreement on NORAD, see 38 Dept. of State Bulletin 
979-980 (1958). 

® Thule was arranged for under the ‘‘common defense’’ terms of the Copenhagen 
agreement of April 27, 1951, between Denmark and the U. 8. 

®U. S. House of Representatives, Committee on Interstate and Foreign Commerce, 
op. cit., p. 38. 
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Engineers of a portable nuclear power plant will revolutionize Polar ex- 
ploration, settlement and scientific observation as well as military tactics.™ 
New-type, heavy-duty icebreakers and regular transports with reinforced 
hulls and special prows are being constructed. The bridge between the 
New World and the Old is indeed shifting toward the Arctic Ocean—the 
new Mediterranean. 

The U. S. Navy is now planning for the possibility of inter-fleet and 
fleet-to-mainland, nuclear-missile warfare in Arctic waters. The Arctic 
Research Advisory Committee, a panel of U. S. and Canadian experts 
headed by Dr. Walter A. Wood of the Arctic Institute of North America, 
has urged expanded research and development in the region and extension 
of the joint defense frontier ‘‘to the northern rim of the Soviet land 
mass.’’?® At Thule, Greenland, and in the Aleutian Islands, giant-sized 
early-warning radar is under construction to detect ballistic missiles 
3,500 miles or more away. However, Polar deployment of missile striking 
forces converts present intermediate-range ballistic missiles into actual 
intercontinental missiles because of the reduced distance. The time be- 
tween launching from an Arctic base to arrival on target, say in the 
United States, is less than thirty minutes. Nuclear submarines passing 
under the ice from either side may approach to within several hundred 
miles of vital targets while still submerged in sub-Arctie waters (for ex- 
ample, Hudson’s Bay) and discharge Polaris-type missiles with devastat- 
ing effect. The great importance of Arctic communications and transport 
to the Russian empire—as well as to the Soviet offensive submarine and 
aerial capability—make surveillance of the extensive Arctic coastline of 
Russia of unusual value to Western naval and air strategists. General 
H. H. Arnold, Commander of the American Air Corps in the second World 
War, recorded his opinion that the North Polar regions would be the stra- 
tegic center of any third World War. His prediction no longer sounds 
foolish or even ‘‘futuristic.’’ 

With this review of the réle of the Arctic in current strategic thinking, 
recent events, particularly the discussions in the United Nations Security 
Council, find a proper and sober setting. On April 18, 1958, in a Moscow 
press conference, Soviet Foreign Minister Andrei A. Gromyko distributed 
a statement calling upon all nations to ‘‘raise their voices in protest’’ 
against the ‘‘provocative actions’’ of the United States Air Force. It was 
charged that Strategic Air Command bombers bearing nuclear weapons 
are launched across the Arctic toward Russian borders when ‘‘ vague 


% At the national reactor testing station in Idaho Falls, Idaho, a prototype of the 
desired ‘‘package’’ unit was pronounced a success on Aug. 13, 1958, by the Argonne 
National Laboratory (operated by the University of Chicago for the Atomic Energy 
Commission). The unit at full power is designed to produce 3,000 thermal kilowatts 
and require refueling only once every three years. The reactor is an air-cooled, direct- 
cycle, natural-cireulation boiler type requiring little installation work and adaptable 
to any terrain. Even the largest component, measuring some 20 by 9 by 7 feet and 
weighing no more than ten tons, is transportable by air. The saving in diesel fuel 
oil alone will be an immense reduction in the logistical support of any remote base. 
10New York Times, Jan. 25, 1958. 
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shapes,’’ interpreted as possible hostile missiles or aircraft, appear on 
radar scopes along the DEW Line. The protection of Soviet interests 
would require ‘‘immediate steps to remove the approaching danger,’’ 
Gromyko said, should such flights actually come close to the Soviet Union. 
Commenting that this was ‘‘too dangerous a game to tolerate its continu- 
ance,’’ the Foreign Minister demanded such flights be stopped immedi- 
ately." In New York the Soviet delegate to the United Nations, Arkady 
A. Sobolev, demanded a Security Council meeting to deal with this ‘‘threat 
to the cause of peace.’’ In spite of a general acceptance of American ex- 
planations of interlocking safety measures which could be removed only by 
order of the President, the critical possibility of a chain reaction touched 
off by an erroneous alert flight, responded to in kind by the other side, 
gave rise to grave concern among many United Nations delegates. Should 
the entire process somehow fail to be checked, the consequences would be 


disastrous. 

After Security Council debates on April 21, the Soviet delegate with- 
drew his government’s proposed resolution '? condemning United States 
action, when it became apparent that nine of the eleven votes would with- 
out question be against the Communist position.*® 

A week later the United States requested that the Security Council take 
up a specific proposal for the prompt establishment of an international in- 
spection system in the Arctic, directly under the United Nations, to pre- 
clude surprise attack over that region.** The text of the draft resolution 
read as follows: 


The Security Council 

Considering further the item of the U.S.S.R. of 18 April, 1958, 

Noting the development, particularly in the Soviet Union and the 
United States of America of growing capabilities of massive surprise 
attack, 

11U.N. Doe. 8/3991, April 18, 1958. For the text of the statement and the U. 8. 
reply see New York Times, April 19, 1958, pp. 1-4; 38 Dept. of State Bulletin 728-729 
(1958). United Press dispatches were cited by the Soviets as the source of information 
about such ‘‘armed’’ flights. The April dispatch by Frank H. Bartholomew, President 
of United Press, which described in some detail the SAC procedures and state of 
readiness, is printed in the New York Times, April 19, 1958. 

12 U.N. Doe. S/3993, April 21, 1958. For the U. S. statement by Ambassador Henry 
Cabot Lodge, see 38 Dept. of State Bulletin 760-763 (1958). 

18 Japan (by previous announcement) and the U. K., France, Canada, China, 
Colombia, Iraq, Panama and the U. S. (from orientation of remarks during debate). 
Sweden, the tenth member, made no comment in the discussion. 

14 When the general ‘‘open skies’’ plan advanced by President Eisenhower at the 
July, 1955, Geneva Summit Meeting failed to win Soviet approval, the United States 
offered to restrict the scheme to a designated zone in the Arctic regions. This alternative 
plan, submitted at the 1957 London disarmament talks, while not rejected by Moscow, 
was at least outwardly belittled. At that time Arctic wastes inhabited only by polar 
bears were not deemed worthy of serious discussion. See 33 Dept. of State Bulletin 
173 (1955) (‘‘open skies’’); ibid. 643; 36 ibid. 961 (1957) (Dulles’ news conference 
of May 29, where announcement was made that the U. S. would be willing to start the 
*fopen skies’’ in a limited area such as the Arctic in order not to have ‘‘the whole 
process .. . get bogged down’’); 38 ibid. 679 (1958) (text of April 8 restatement). 
Bee also Time, May 12, 1958, pp. 24-25, with map of proposed Arctic inspection zone. 
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Believing that the establishment of measures to allay fears of such 
massive surprise attack would help reduce tensions and would con- 
tribute to the increase of confidence among states, 

Noting the statements of certain members of the Council regarding 
the particular significance of the Arctic area, 

Recommends that there be promptly established the northern zone 
of international inspection against surprise attack, comprising the 
area north of the Arctic Circle with certain exceptions and additions, 
that was considered by the United Nations Disarmament Subcommittee 
of Canada, France, the U.S.S.R., the United Kingdom and the United 
States during August, 1957; 

Calls upon the five states mentioned, together with Denmark and 
Norway, and any other states having territory north of the Arctic 
Circle which desire to have such territory included in the zone of in- 
ternational inspection, at once to designate representatives to partici- 
pate in immediate discussions with a view to agreeing on the technical 
arrangements required ; 

Decides to keep this matter on its agenda for such further considera- 
tion as may be required.*® 

This diplomatic initiative was received very favorably in the non-Com- 
munist world, where immediately widespread speculation began on the 
possible details of such an ‘‘Arctic Patrol.’’ It was contemplated that 
inspection, whether accomplished by planes or by radar vigilance from the 
surface, or both, would be conducted by mutually trusted neutrals. 

Another in the series of notes between the American Chief Executive and 
the Chairman of the Council of Ministers of the Union of Soviet Socialist 
Republics was timed to reinforce Ambassador Lodge’s speech opening de- 
bate in the Security Council on April 29.‘*° The Secretary General, Dag 
Hammarskjold, regarded the opportunity so highly that he intervened to 
support the plan of the United States.** 

The proposed ‘‘northern zone of international inspection against surprise 
attack’’ included 


all the territory north of the Arctic Circle of the Soviet Union, Canada, 
the United States, Denmark and Norway; all the territory of Canada, 
the United States and the Soviet Union west of 140 degrees West 
Longitude, east of 160 degrees East Longitude and north of 50 de- 
grees North Latitude; . .. all the remainder of the Kamchatka Pen- 
insula; and all of the Aleutian and Kurile Islands."* 

The bulk of any nuclear surprise attack would, in the opinion of the 
United States, pass over this zone. Arrangements were completed to 
broaden the new proposal to include the portions of Sweden, Finland and 
Iceland within the Arctic Circle. All countries—except the Soviet Union— 


15 U.N. Doe. 8/3995, April 28, 1958. 

16 For the text of the letter from President Eisenhower to Khrushchev, dated April 
28, see 38 Dept. of State Bulletin 811-812 (1958); Khrushchev’s May 9 reply is ibid. 
940-942. Lodge’s address, along with other speeches and a Soviet counter-resolution 
are in U.N. Doc. S/P.V. 814, April 29, 1958, with map of the proposed inspection zone. 

17 For this move the Secretary General was mildly rebuked by Mr. Sobolev but 
strongly attacked in the Soviet press. 

18 U.N. Doe. DC/SC.1/66, Annex 5, p. 7 (as quoted by the U. 8S. representative in 
U.N. Doe. S/P.V.814, April 29, 1958, p. 21). 
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servations and tests for the IGY.*®° Partly because the projects were sci- 
entist-designed and partly because there exists a ‘‘gentleman’s agreement”’ 
that all activities during the eighteen-month IGY are to be regarded as non- 
political (that is, without merit in making territorial or other claims), the 
international co-operation has been outstanding among all participants, 
including the Russians. 

In April, 1958, the Department of State announced it was conducting 
diplomatic conversations with the interested nations concerning an exten- 
sion of the scientific co-operation beyond the International Geophysical 
Year. The International Council of Scientific Unions, after an exploratory 
meeting in Stockholm in September, 1957, created a Special Committee on 
Antarctic Research (SCAR) which met in The Hague in February, 1958, 
to discuss specifically post-IGY work.*’ It was first announced in January, 
1958, that the United States would for certain continue its scientific opera- 
tions in the Antarctic past the IGY’s December 31 termination date.** 
Four of the seven U. S. stations were selected for continued observations.*® 
The Navy will mount an Operation Deep Freeze IV in command of Ad- 
miral Dufek to support the post-IGY program. Thirty-four aircraft, nine 
ships, and 2,700 men have been assembled for the task. Details were to be 


26 Argentina, Australia, Belgium, Chile, France, Japan, Norway, New Zealand, the 
Soviet Union, the Union of South Africa, the United Kingdom and the United States. 
Scientific assignments and procedures for the IGY had been placed in the hands of a 
special committee (Comité Spécial de 1’Année Géophysique Internationale, or CSAGI) 
in 1953 by the International Council of Scientific Unions. Four preparatory confer 
ences were held in Paris and Brussels in 1955, 1956 and 1957 by the Committee’s 
subdivision, an Adjoint Secretary for the Antarctic. 

27 As early as June, 1957, the U. 8. delegate to the Antarctic meeting in Paris had 
urged continuation of the scientifically important and costly IGY stations. This 
position was maintained also at The Hague. The U. S., U.S.S.R., Belgium and 
Argentina favored extension; Australia, Chile, the Union of South Africa and the 
U. K. were, at that time, opposed. The remaining states had not reached a decision. 

28 The House Committee on Interstate and Foreign Commerce had so recommended 
in a letter to the President, dated Jan. 17, 1958. The Committee also recommended 
‘*a re-evaluation’’ of the traditional U. S. position on territorial claims, in view of the 
establishment of permanent stations and the potential development of Antarctic air 
routes. It was further recommended that a permanent supply station be constructed 
to supplant Ross Island’s temporary facilities and that the Marble Point (McMurdo 
Sound) area be made into a major, permanent, snow-free airport looking toward future, 
regular commercial as well as scientific air service. A six-man Subcommittee on 
Transportation and Communication, headed by Rep. Oren Harris of Arkansas, had 
visited the U. S. installations in the Antarctic in November, 1957; members of the 
group were much impressed with the tourist potential as well as the strategic and 
scientific importance of the region. 

29 South Pole, Hallett, McMurdo Sound and Byrd Stations. Wilkes, Ellsworth and 
Little America were to be evacuated. The dropping of Little America, on shelf ice and 
formerly the main base, is consistent with the new efforts to place American operations 
on sounder physical footing; the McMurdo Sound station will become U. S. head- 
quarters. Little America and McMurdo are both within the sector claimed by New 
Zealand, as is Hallett. Wilkes Station is in the Australian sector, but Byrd Station 
is in the region left open for an official U. 8. claim. The South Pole station is situated 
at the apex of every sector claim and thus theoretically within them all, except that 
Norway’s claim does not pretend to extend farther south than Norwegians have 
explored. 
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worked out by the Office of United States Antarctic Projects and the Na- 
tional Science Foundation in conjunction with an increasing number of 
Federal departments and agencies with interests in the region or in the 
results of the operations. The Soviet Union, operating several stations,*® 
has likewise expressed its intention to remain.** Australia and the United 
States jointly announced agreement to co-operate in the maintenance of the 
Wilkes Station, although that was one of the stations orginally scheduled 
for abandonment.*? And plans are reasonably firm to turn over the Wed- 
dell Sea base, Ellsworth Station, to the Argentines. 

On February 11, 1958, British Prime Minister Harold Macmillan an- 
nounced, during a visit to Australia, a shift in his government’s traditional 
position of individual sector claims, and called for internationalization 
and demilitarization of the Antarctic. National claims were to be ruled 
out and scientific research promoted. This plan brought a flurry of mixed 
reactions. The most outspoken statement was made by Sefor Alberto 
Sepulveda Contreras, Chilean Minister of Foreign Affairs: 


1. There is an American Antarctica, which is an integral part of the 
Western Hemisphere. 

In keeping with the provisos of the Mutual Assistance Treaty signed 
at Rio de Janeiro in 1947, . . . the Sector of Antarctica between the 
24th and 90th meridians of West Longitude ... is a part of the 
‘‘ American Security Zone.’’ 

American Antarctica is included in the Interamerican Defensive 
System and the maintenance of its security is the direct responsibility 

. should there be an extra-continental attack or aggression, of the 
Community of the Nations which belong to this System 

2. The Antarctic Territory of Chile is a part of this ‘‘ American 
Security Zone.’’ ... Our country holds the oldest rights of sover- 
eignty on this Territory, as established in the first place by repeated 
Provisos and Mandates from Spain and then, later, throughout our 
life as a Republic, by successive acts of our Government and the un- 
interrupted exercise of such sovereignty. 


80In addition to the coastal supply and headquarters base at Mirny on the Queen 
Mary Coast, the Soviets man Pionerskaya, Vostok I, Komsomolskaya (at the Geo- 
magnetic Pole) and Sovietskaya, the latter being the base set up by the party attempt- 
ing—so far without suecess—to reach the 14,000-foot high, so-called ‘‘pole of in- 
accessibility,’’ the point on the Antarctic Continent most remote from the sea. All 
Russian activity is within the sector claimed by Australia. 

81 Mikhail Somov, Director of the Soviet Antarctic Expedition, reportedly favors 
‘*some sort of permanent international scientific station in the Antarctic.’’ New 
York Times, Feb. 21, 1958. During the August, 1958, meeting of SCAR in Moscow, 
the U.S.S.R. announced its intention to discontinue the intermediary station, 
Pionerskaya, but to add two more bases, one on Queen Maud Land (an area claimed 
by Norway) and another on the hitherto unattainable coast of Bellingshausen Sea 
(this could be placed either in the Chilean sector or in the so far unclaimed area). 
A tractor expedition from the Russian Vostok station to the South Pole and thence 
to the ‘‘pole of inaccessibility’’ (¢. 14,000 feet altitude) is also planned. 

82 The U. 8S. provides existing facilities and supplies; Australia will take over future 
administration and logistical support. Personnel from both countries will man the 
station’s scientific program. These arrangements are to ‘‘have no effect on the rights 
or claims asserted by either country in Antarctica.’’ 38 Dept. of State Bulletin 912 
(1958) (Press Release No. 245, May 6, 1958). 


756 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


3. For the reasons indicated, the Government of Chile could only 
reject any proposal which might imply the internationalization of, or 
condominium over, any part of its National Territory, whether it be in 
Antarctica, in America, or in its insular possessions in the South 
Pacific. 

Once any such proposal is out of the way, the Government of Chile 
is prepared to look with interest into the possibility of a closer agree- 
ment designed to guarantee the continuation of the scientific collabora- 
tion which has made it possible to implement the Antarctic aspect of 
the International Geophysical Year Program with such notorious suc- 

4. In brief . . . the interest, both of Chile, as such, and of the other 
friendly nations, would make it meet that an agreement be signed, 
and that it comply with the basic objectives formulated [by the Brit- 
ish] to the effect that there be no armed demonstration whatsoever in 
order to avoid political rivalries and to make this collaboration equi- 
tably possible. This is an idea which our country has been favoring 
for many years. .. .*° 


The Latin Americans have not forgotten that President Franklin D. 
Roosevelt,in facing the Axis challenge, decided to extend the Monroe Doc- 
trine to that portion of the Antarctic under South America and requested 
the Department of State to consider the advisability of a joint claim there 
‘in behalf of and in trust for, the American Republics as a whole.’’ Secre- 
tary of State Cordell Hull announced flatly in 1940 that continental de- 
fense considerations made it imperative that the American Republics sus- 
tain dominant title to that quadrant. 

During the winter and early spring of 1958 the United States Govern- 
ment was gathering itself for a concerted move into the field of Ant- 
arctic policy. The approaching close of the IGY as well as the presence 
of the Russians in the area made it obvious to a number of the interested 
states that further delay would be reckless indeed. Internal co-ordinations 
and external conversations culminated in this initiative on May 3 by the 
President : 


The United States is dedicated to the principle that the vast unin- 
habited wastes of Antarctica shall be used only for peaceful purposes. 
We do not want Antarctica to become an object of political conflict. 
Accordingly, the United States has invited eleven other countries, 
including the Soviet Union, to confer with us to seek an effective joint 
means of achieving this objective. 

We propose that Antarctica shall be open to all nations to conduct 
scientific or other peaceful activities there. We also propose that 


88 Chile, Ministry of Foreign Affairs, Administrative Bureau, Foreign Information 
and Cultural Relations Branch, Circular No. 21, Santiago, Feb. 18, 1958. 

84 Laurence M. Gould, Antarctica in World Affairs (Foreign Policy Association 
Headline Series No. 128, New York: March-April, 1958), p. 29. The best published 
account of this period is in The Memoirs of Cordell Hull, Vol. 1, pp. 758-759 (New 
York: The Macmillan Co., 1948). During the war, German raiders actually captured 
part of the Norwegian whaling fleet in sub-Antarctic waters; there is no evidence of 
Japanese or Italian operations. Apprehension over pro-Nazi elements in Argentina led 
to the establishment of British bases in the Palmer Peninsula area to help protect the 
eritical Drake Strait. 
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joint administrative arrangements be worked out to ensure the suc- 
cessful accomplishment of these and other peaceful purposes. 

The countries which have been invited to confer are those which 
have engaged in scientific activities in Antarctica over the past nine 
months in connection with the International Geophysical Year. I 
know of no instance in which international co-operation has been more 
successfully demonstrated. However, the International Geophysical 
Year terminates on December 31, 1958. Our proposal is directed at 
insuring that this same kind of cooperation for the benefit of all man- 
kind shall be perpetuated after that date. 

Il am confident that our proposal will win the wholehearted sup- 
port of the people of all the nations directly concerned, and indeed 
of all other peoples of the world.* 


The diplomatic note delivered by the respective U. S. ambassadors to the 
foreign ministers of Argentina, Australia, Belgium, Chile, France, Japan, 
New Zealand, Norway, the Union of South Africa, the Union of Soviet 
Socialist Republics and the United Kingdom read in part: 


... The need for coordinated scientific research in Antarctica . 
will continue for many more years into the future. Accordingly, it 


would appear desirable . . . to reach agreement .. . on a program to 
assure the continuation of the fruitful scientific cooperation . . . Such 


an arrangement could have the additional advantage of preventing un- 
necessary and undesirable political rivalries in that continent, the un- 
economic expenditure of funds to defend individual national interests, 
and the recurrent possibility of international misunderstanding. It 
would appear that if harmonious agreement can be reached among the 
countries directly concerned in regard to friendly cooperation in 
Antarctica, there would be advantages not only to those countries but 
to all other countries as well. 

The present situation in Antarctica is characterized by diverse legal, 
political, and administrative concepts which render friendly coopera- 
tion difficult in the absence of an understanding among the countries 
involved. Seven countries have asserted claims of sovereignty to por- 
tions of Antarctica, some of which overlap and give rise to occasional 
frictions. Other countries have a direct interest in that continent 
based on past discovery and exploration, geographic proximity, sea and 
air transportation routes, and other considerations. 

The United States for many years has had, and at the present time 
continues to have, direct and substantial rights and interests in Ant- 
arctica. Throughout a period of many years, commencing in the early 
eighteen-hundreds, many areas of the Antarctic region have been dis- 
covered, sighted, explored and claimed on behalf of the United States 
by nationals of the United States and by expeditions carrying the flag 
of the United States. During this period, the Government of the 
United States and its nationals have engaged in well-known and ex- 
tensive activities in Antarctica. 

In view of the activities of the United States and its nationals re- 
ferred to above, my Government reserves all of the rights of the United 
States with respect to the Antarctic region, including the right to assert 
a territorial claim or claims. 

It is the opinion of my Government, however, that the interests of 


3538 Dept. of State Bulletin 910-911 (1958) (White House Press Release, May 3, 
1958). 


758 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


mankind would best be served, in consonance with the high ideals of 
the Charter of the United Nations, if the countries which have a di- 
rect interest in Antarctica were to join together in the conclusion of 
a treaty which would have the following peaceful purposes: 


A. Freedom of scientific investigation throughout Antarctica by 
citizens, organizations, and governments of all countries; and 
a continuation of the international scientific cooperation which 
is being carried out so successfully during the current Inter- 
national Geophysical Year. 

B. International agreement to ensure that Antarctica be used for 
peaceful purposes only. 

C. Any other peaceful purposes not inconsistent with the Charter 
of the United Nations. 


. . It is believed that sucha treaty can be concluded without requir- 
ing any participating nation to renounce whatever basic historic rights 
it may have in Antarctica, or whatever claims of sovereignty it may have 
asserted. It could be specifically provided that such basic rights and 
such claims would remain unaffected while the treaty is in force, and 
that no new rights would be acquired and no new claims made by any 
country during the duration of the treaty. In other words, the legal 
status quo in Antarctica would be frozen for the duration of the treaty, 
permitting cooperation in scientific and administrative matters to be 
carried out in a constructive manner without being hampered or af- 
fected in any way by political considerations. Provision could likewise 
be made for such joint administrative arrangements as might be neces- 
sary and desirable to ensure the successful accomplishment of the 
agreed objectives. ... the cooperation of the specialized technical 
agencies of the United Nations would be sought. 

. the Government of the United States has the honor to invite 
the Government of - to participate in a Conference for this 
purpose to be convened at an early date at such place as may be mutu- 
ally agreeable. 


One month later the State Department announced that all eleven na- 
tions had accepted the President’s invitation. Several of the notes of ac- 
ceptance, including that of the Soviet Union, made general reservations 
regarding territorial claims and other rights, but these seemed in complete 
harmony with the ‘‘status quo’’ concept of the American proposal. Con- 
sultations began almost immediately in Washington on the matters of time 
and place for the conference and of specific draft treaty language to 
achieve the goals of the meeting. Simultaneously every country began a 
systematic study of and search into its own position, titles and historical 
activity in Antarctic lands and waters.* 

Faced with a widely popular, concrete proposal, and the likelihood that 
the conference would be held in any event, Chile and Argentina agreed to 
participate. The possibilities have been the subject of repeated contempla- 


36 Ibid. 911-912; emphasis supplied. 

37 As an aid to general study and analysis of the question, the United States 
Antarctic Projects Officer arranged for the publication of this writer’s annotated 
bibliography of 1,117 entries by the Government Printing Office under the title: 
National Interests in Antarctica (in press). 
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tion in the Latin American press.** Several other South American states 
have begun to take an interest. It is reported that at the request of 
Itamaraty (the Brazilian Foreign Office) local military circles, including 
the Superior War College, have begun to study the possibility of Brazilian 
participation in an Antarctic settlement and even of an Antarctic claim. 
Peru and Uruguay have also recently begun studies along similar lines, 
the latter having appointed a Commission to Study the Rights of Uruguay 
in the Antarctic. A logical extension of the sector principle to all of the 
littoral states of southern South America appears to be the basic ‘‘ap- 
proach’’ and hope of these countries. This scheme has been named ‘‘the 
theory of projections’’ by its proponents.** Simply by dropping a line 
down the “‘unobstructed’’ meridians southward to the Pole, the following 
divisions of territory in Antarctica are obtained (all Longitude West) : 


a. To Brazil: 34° 40’ to 53° 20’; 

b. To Uruguay: 53° 20’ to 56° 40’; 
e. To Argentina: 56° 40’ to 66° 30’; 
d. To Chile: 66° 30’ to 75° 40’; 

e. To Peru: 75° 40’ to 81° 20’. 


While these countries may have contrived their entrance into Antarctic 
affairs too late for actual participation in the impending conference of 
interested states, any discussions or later programs by United Nations 
organs or by any of the specialized organizations will provide an op- 
portunity for the assertion of Peruvian, Uruguayan and Brazilian 
‘‘rights.’’ 

The presence of competing state activity has caused the older claimants 
and interested states to redouble their efforts.*° In a new spirit of com- 
promise it is now considered urgent to put into operation agreements which 


88 See in particular the article by Julio Escudero G., ‘‘La Préxima conferencia 
internacional antartica,’’ El Mercurio (Santiago, Chile), May 31, 1958, in which some 
of the principles are said to be easy of attainment, but others, it is feared, will lead 
‘*to long and perhaps impassioned discussion.’’ 

89 The most ambitious public exposition of this theory to date appears in the series 
of three articles: ‘‘Teorias de reivindicaciones y derechos sobre territorios antdrticos. 
Tema apasionante. Desde el derecho de conquista a la férmula de Eisenhower 
pasando por la internacionalizacién y la teoria de las proyecciones. Posicién uruguaya 
ante sus posibles derechos,’’ E] Dia (Montevideo) May 13 (p. 9), 14 (p. 9) and 15 
(p. 10), 1958, maps (including two showing the operation of the ‘‘theory of projec- 
tions’’). Uruguayan military and diplomatic leaders are quoted extensively in this 
connection. 

40 For example, the Instituto AntArtico Argentino has been reorganized and now 
issues a twice-yearly Boletin, beginning with Vol. 1, No. 1 in May, 1957 (No. 2, Nov., 
1957). Chilean Foreign Minister Sepilveda has taken over personal direction of his 
country’s Antarctic Commission; the Minister of National Defense serves as alternate 
president and the chairmen of the foreign affairs committees of the Chilean Senate 
and Chamber of Deputies are now regular members. To organize and sustain the 
program of the New Zealand Government, an ‘‘ Antarctic Executive Officer’’ has been 
appointed to the staff of the Chairman of the Ross Dependency Research Committee. 
The committee chairman is also Director of the Geophysics Division in the Department 
of Scientific and Industrial Research. 
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will preclude uncontrolled expansion of the Communist contingents and 
the introduction of military and other ‘‘Cold War’’ considerations. 

On July 15, 1958, Ambassador Arthur S. Lall of India requested that 
‘the question of Antarctica’’ be placed on the agenda of the Thirteenth 
General Assembly. An Explanatory Memorandum attached to his letter 


said in part: 


; [Antarctic] mineral wealth . . . is believed to be considerable 
and its coastal waters contain important food resources. With the 
development of rapid communications, the area is coming to have 
practical significance to the welfare and progress of all nations. 

In view of the growing interest in and knowledge about the area, 
and in view of the fact that many countries including India are 
particularly interested in the meteorological aspects and implications 
of all that happens in Antarctica, it would be appropriate and timely 
now for all nations to agree and affirm that the area will be utilized 
entirely for peaceful purposes and for the welfare of the whole 
world. . . 

. . . The Government of India believe that this limited purpose 
ean be achieved without any nation renouncing such rights as it may 
claim in Antarctica, or claims of sovereignty or other rights consistent 
with the Charter. The Government of India are of the view that the 
action proposed can only be taken by the world community as a whole, 
and they accordingly suggest that consideration be given to the 
question. = 


India proposed this same agenda item in 1956. Opposition to general 
discussion, particularly by Chile and Argentina, caused India finally to 
withdraw her proposal at that time. Similar and even broader resistance 
to a General Assembly debate (now that a twelve-nation conference 
of interested states may be called), plus the number of other pressing 
world problems, has caused India to decide once again not to press the 
issue for the time being. 

Meanwhile findings continue to come in from the some 715 men who 
make up the current Antarctic wintering parties. A Russian station 
reported a new world’s record low temperature, minus 125 degrees Fahren- 
heit. There has been persistent speculation that Antarctica was one 
vast archipelago and only apparently a continent because of the huge 
overlaying ice blanket. This theory was once again discounted by the 
findings of the Commonwealth Trans-Antarctic Expedition during an over- 
land trek of 2,125 miles from Shackleton Station on the Weddell Sea to 
Seott Station on the Ross Sea.** Soundings showed the land underneath 


41U.N. Doe. A/3852, July 15, 1958. 

42The contingents from New Zealand, Australia, Norway, the United Kingdom, 
Belgium, Japan, Argentina and Chile total roughly 200; the Soviet Union has 175 and 
the United States, approximately 340. Although larger ‘‘population’’ totals can be 
had for the summer months, this is a new record for year-round habitation. The 
Russians employ women, but in summer parties only. 

48 Headed by Dr. Vivian Fuchs. Only two others, Norway’s Roald Amundsen and 
Britain’s Capt. Robert Falcon Scott had previously reached the South Pole by overland 
means (on Dec. 14, 1911, and Jan. 18, 1912, respectively) ; Scott’s party perished in 
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the ice cap along the route to be consistently above sea level. But American 
parties found much of Marie Byrd Land to be up to 5,000 feet below sea 
level, with the ice cover averaging 5,000 feet above sea level. There is 
some precedent in the Arctic for thinking that the heavy weight of 10,000 
feet of Antarctic ice has, over the ages, depressed the land mass to its 
present level below the sea.** On the other hand, portions of Antarctica 
may prove to be mountain-top islands in a frozen sea and the possibility of 
a below-sea-level trough from the Ross Sea to the Weddell Sea via Marie 
Byrd Land is not yet out of the question. 

In any event the complications for international law are numerous 
when it must be conceded that thousands of square miles of interior 
Antarctic surface are in reality 10,000 feet of rigid ice over rock that is 
way below sea level. If this ice were melted, much of the area would 
clearly be ‘‘high seas.’’ Such a holding under present conditions is 
patently absurd. It is not yet known whether the ice in these below-sea- 
level regions is frozen fresh or frozen sea water.*® Even if a basic conti- 
nent with its major portions above sea level is finally confirmed and de- 
limited, there may be the anomaly of fringe portions of the Antarctic 
totality consisting of ‘‘islands’’ bound together for eons by a layer of 
solid ice rising from below-sea-level bedrock to an altitude of several 
thousand feet above sea level. If Marie Byrd Land should turn out to be 
this kind of ice-bound archipelago, what should the U. S. position be with 
respect to the application of tbe law in this case? 

While the mineral resources of the area remain largely unknown, 
individual samples and signs of promising veins are reported with in- 
creasing frequency. Dr. Duncan Stewart of Carleton College has cata- 
logued the 174 minerals so far reported; a small deposit of tephroite, a 
rare high-quality manganese ore, was found in 1957 on Clark Peninsula, 
an ice-free area of some 100 square miles on the Budd Coast of Wilkes 
Land. Sub-bituminous coal deposits are extensive but without present or 
probable future commercial value. A combination of the discovery of 
important minerals (especially rare metals or petroleum in rich concen- 
trations) and the perfection of the portable atomic power plant might 
convert the Antarctic into an invaluable property within a decade. This 
possibility is a driving force, of course, particularly for the smaller 
Powers. 

The general exploration and exploitation of Antarctica have been 


the return. Admiral Byrd was next to sight the South Pole, but this was by plane 
on Nov. 28, 1929. The U. S. now operates a year-round base there, established and 
supplied entirely by air. 

44In Arctic Finland, land formerly submerged during the ice age has gradually 
emerged. Central Greenland also has regions where the ice apparently has pushed the 
land to an elevation below sea level. 

45 Drilling for ice core samples had proceeded at Byrd Station only to a depth of 
1,013 feet in early 1958. From soundings taken by the various countries during the 
IGY, we do know, however, that there is some 40 percent more ice in the world than 
previously estimated. 


? 
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hampered as much by the lack of an ice-free air base as by anything else.*® 
The only suitable location found thus far, Marble Point on the edge of 
MeMurdo Sound, has now been surveyed and an initial 1,700-by-50-foot 
gravel runway has been put into use. Expansion of this initial strip to a 
length and surface adequate for major aircraft is a high priority project 
with American Antarctic specialists.** In 1957 the United States specified 
in its renewal of the commercial aviation agreement with Australia that 
service be authorized along three routes, including one over the Antarctic. 
An agreement is being negotiated with Brazil which would allow im- 
plementation of the Antarctic route via Rio de Janeiro. The Antarctic 
stop-over is planned for Marble Point. Flights from South American 
capitals to Melbourne and Sydney, while not of high traffic potential, 
would be shortened by up to 6,000 miles over present routings. There is 
apparently considerable official eagerness to inaugurate such service by an 
American carrier as soon as navigational and landing facilities permit.** 

President Roosevelt’s Order of November 25, 1939, assigned a mission 
to the newly created (though short-lived) United States Antarctic Service 
and gave specific instructions to its commander, Admiral Byrd.*® The 
letter order reiterated traditional policy that the ‘‘United States has never 
recognized any claim of sovereignty in the Antarctic regions asserted by 
any foreign state,’’ and cautioned members of the United States Antarctic 
Service not to ‘‘take any action or make any statements tending to com- 


promise this position.’’ However: 


Members of the Service may take any appropriate steps such as 
dropping written claims from airplanes, depositing such writing in 
cairns, et cetera, which might assist in supporting a sovereignty 
claim by the United States Government. Careful record shall be 
kept of the circumstances surrounding each such act. No public 


46 Landing strips on the ice are very treacherous and, when on the shelf, likely to 
deteriorate or break off and drift away, as have the Navy’s best efforts in 1956, 1957 
and 1958. 

47 The only other airstrip on land in the Antarctic is the 2,400-foot field of volcanic 
ash leveled by Sir Hubert Wilkins on Deception Island in 1928. The first flight over 
the region was made by him from this base, but tricky operating conditions within the 
island (a low, flooded cone) and length limitations have rendered the strip of little 
permanent value. 

48 Preliminary estimates placed the cost of an air facility comparable to the one at 
Thule at some $300,000,000 over a six-year period. A more modest project, based on 
the absence of current military operational needs, should at least halve that figure, 
but the same lack of immediate military importance makes even the lesser appropriation 
very unlikely, barring a drastic change in the temper of the Congress. Also there 
appears to be some dissatisfaction among Navy planners with even the current ex- 
penditure of funds, trained personnel and equipment in the Antarctic because of the 
growing urgency of Arctic operations and research. Truly combined programs, fitted 
out with sufficient aircraft and fast nuclear ships—and operating in the Arctic from 
May to September, the Antarctic from October to March—would give year-round action 
to personnel and ships and keep U. 8. interests protected at both Poles. 

49 Reproduced in U. S. National Archives, Preliminary Inventory of the Records of 
the United States Antarctic Service (Record Group 126), Washington: Preliminary 
Inventories No. 90, 1955, pp. 15-18. 
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announcement of such act shall, however, be made without specific 
authority in each case from the Secretary of State.*° 
The directive for the Navy’s 1946 Operation High Jump" listed the 
extension and consolidation of ‘‘United States sovereignty over the largest 
practicable area of the Antarctic continent’’ as one of its objectives. 
Operation Windmill in 1947 was similarly instructed, as was the first 
Operation Deep Freeze in 1955. The universal understanding to make the 
IGY non-political led to the formal removal of claims objectives from 
the orders of subsequent phases of Operation Deep Freeze, the support 
force for the United States IGY stations.** 


III. Prospects aNnp IssuEs 


Attention to Polar problems shows every sign of increasing rather 
than decreasing, in spite of the turmoil and uncertainty elsewhere. Reso- 
lutions and bills have been introduced often and without success in the 
United States legislature to press for the assertion of a U. 8S. claim in 
Antarctica. Under consideration by the Eighty-fifth Congress were the 
question of continuation of the present program and a proposal to estab- 
lish a ‘‘Richard E. Byrd Antarctic Commission.’’** Forthright action 
may still be remote, but members of the Congress are becoming apprised 
of the situation and of the need for a bold, long-range Polar policy—both 
from the politico-military and the scientific points of view.** 

Scholars abroad are maintaining their interest in Polar problems.** 
At home, even secondary students are being informed of the significance 
of the area.** 


50 Par. 6f, ibid., p. 17. 

51 A training exercise in Polar combat set in the Antarctic in order to avoid any 
show of force in the more sensitive Arctic. 

5: Walter Sullivan, ‘‘ Antarctica in a Two-Power World,’’ 36 Foreign Affairs 154- 
166 (1957); L. M. Gould, op. cit. 30. For a general description of the problems and 
adventures, including unusual maps, see ‘‘Compelling Continent,’’ Time, Dec. 31, 1956, 
pp. 12-17. 

53S. 2189, introduced on a bipartisan basis by Sen. Alexander Wiley of Wisconsin 
and 22 co sponsors on May 31, 1957. It would create an autonomous Antarctic agency 
(likened to the Atomic Energy Commission) to: (a) maintain an information de- 
pository, (b) conduct laboratory and field work, (¢c) assist or advise in the estab- 
lishment of U. 8S. territorial claims, (d) supervise all expeditions and activities in the 
Antarctic under U. S. auspices, and (e) issue required publications. Cong. Rec., 
Senate, May 31, 1957, pp. 7269-7274. Rep. Clair Engle of California introduced a 
similar bill on Aug. 7, 1957. 

54 For the Administration’s official policy, see part IV (4) ‘‘The Polar Areas,’’ of 
the statement by Secretary of State Joln Foster Dulles before the Senate Foreign 
Relations Committee, June 6, 1958, ‘‘The Challenge of Change,’’ 38 Dept. of State 
Bulletin 1035 at 1038 (1958). 

55 For example, Prof. Charles Rousseau of the Faculty of Law, Paris, gave a series 
of three lectures at the Institut Universitaire de Hautes Etudes Internationales in 
Geneva, April 28-30, 1958; his topic, ‘‘Le statut international des espaces polaires.’’ 

56 For example, see ‘‘Men against Danger in Antarctica,’’?’ Weekly News Review 
(Washington), Feb. 17, 1958, pp. 1-5, 8, maps; almost identical article in American 
Observer (Washington), Feb. 17, 1958. 


764 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


An institutional framework for the treatment of the problems of either 
the Arctic or the Antarctic would be, under any circumstances, a major 
landmark in the history of international relations. A successful formula 
would yield priceless precedent in international law and organization for 
possible broader application at some future date. Several commentators 
have expressed the hope for experience in the Polar regions which could 
serve as a model for man’s eventual regulation of the even more remote 
satellite, moon and outer space. 

Should the Polar Regions be neutralized or demilitarized, if not com- 
pletely internationalized? Would the world benefit from the establish- 
ment of an aerial UNEF in the Arctic? Or rather should the Polar 
Regions be partitioned once and for all, putting an end to bickerings 
resulting from overlapping claims and allowing the possessing state to 
proceed unhindered in an orderly development of the territory? If so, 
should such ‘‘territory’’ include those areas between land masses—or, 
covered by a virtually stationary, 


in the extreme, even seaward reaches 
relatively permanent ice blanket hundreds or even thousands of feet 
thick? *’ Or should there be insistence on the classical rules without 
modification, except as power or persistence has made it possible for one 
state or another to disregard the traditional law in any case? 

Even if some form of internationalization or neutralization of the 
Antarctic is possible, should the United States stake a formal claim prior 
to the entry into force of such an agreement in order that its participation 
in the ‘‘status quo’’ might be on the basis of a fully elaborated claim? 
If so, should all areas explored be claimed regardless of overlap with the 
pretensions of others, or should the United States content itself with the 
unclaimed sector remaining, 90 degrees to 150 degrees West? °* 

Should navigational aids, weather observations and scientific studies be 
carried out on a merely co-operative basis, leaving performance to the in- 
dividual nations concerned, or should such tasks be undertaken by some 
mutually supported international bureau created especially for the pur- 
pose? Should the United Nations be given jurisdiction over all such 
**special’’ territories and a permanent force created which would not only 
patrol all regions assigned, but administer special scientific, relief and de- 
velopment programs? 

The major centers of power are in the Northern Hemisphere. In the 
Antarctic there are no natural inhabitants, while in the Arctic over one 
million human beings now live; virtually no vegetation is encountered at 
the southern end of the earth, while in the North valuable timber stands are 
found above 60 degrees. Yet the sirategic and political problems are not 


57 Assimilation to the status of territory of the drifting pack ice is not brought 
into question, since here there is no real difficulty in applying the rules of the high 
seas stemming from the principle res communis omnium. 

58 See the excellent claims map, including specific indications of U. S. and other 
states’ explorations in the whole region, appended to Adm. Byrd’s Antarctica, the Last 
Frontier, fiseal year 1956 Annual Report of the Officer in Charge, Antarctic Programs 
(Washington: GPO, 1957, H. M. Dater, ed.). 
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altogether dissimilar. In spite of the fact that in some respects different 
factors and different countries are involved, it is conceivable that one inter- 
national administration could be created to take care of both regions 
simultaneously. The burden of many activities is seasonal. Consequently, 
operations could be shifted handily from north to south, taking advantage 
of the summer first in the Arctic and then in the Antarctic. This would 
make for maximum utilization of facilities, equipment and personnel. 
Furthermore, much of the scientific program at both Poles needs to be 
co-ordinated. The Soviet Union might be hard pressed to reject military 
inspection in the Arctic (where its interests are deep and ancient) if the 
Antarctic (where its interests have been marginal and mostly of recent 
origin, but where American and Commonwealth involvement is heavy) 
were similarly treated by the same international agency. Ultimately a 
‘‘Neutral Territories Council’? might be appended to the main structure 
of United Nations organs. On the other hand, the present Trusteeship 
Council might well be replaced by a new organ of broader scope, a ‘‘ Terri- 
torial Council,’’ with agencies subordinated to it, including a ‘‘ Trusteeship 
Administration,’’ a ‘‘Neutral Inspection Administration,’’ and a ‘‘Re- 
search and Development Administration.’’ To be sure, action on such 
an all-inclusive basis is virtually out of the question. The best that can 
be expected realistically is an independent ‘‘regional’’ arrangement or 
agency, strictly limited in scope, for each Pole. 

Decisions of the greatest importance to the human race are being 
thrust upon the leaders of the nations. They must cast about for a ‘‘ partial 
community’’ in which to try out slightly more advanced forms of interna- 
tional administration and policing which may in time come to be recognized 


‘ 


as a trustworthy ‘‘step in the right direction.’’ 

Twelve nations are preparing to discuss settlement of the Antarctic 
question in a forthcoming conference. Arctic inspection against surprise 
attack is part of the basis for a special disarmament meeting proposed 
for October, 1958.°° Pressure increases for a permanent United Nations 
police foree.*° It is to be hoped that in every country the statesmen 
responsible will bear in mind the potential for world peace of adequate 
solutions to the questions of the Polar Regions. 

Rosert D. Hayton 


59 See note from the U. S. Ambassador in Moscow to the Soviet Foreign Ministry, 
dated July 31, 1958, requesting talks on ‘‘methods of inspecting against surprise 
attack.’’ Text in 39 Dept. of State Bulletin 278 (1958). 

60 The U. S. Senate passed a joint resolution July 31, 1958, calling for a permanent 
U.N. foree. On Aug. 1 the Rio de Janeiro meeting of the Interparliamentary Union 
voted 371 to 104 (plus 50 abstentions) in favor of a resolution urging the establishment 
on a permanent basis of an international police force. Among those opposed were the 
delegates from the Soviet bloc and Yugoslavia. See the article by Sir Leslie Munro, 
“*The Case for a Standing U.N. Army,’’ New York Times Magazine, July 27, 1958, pp. 
8, 27; extension of his general proposal to the technique of aerial patrols and to 
permanent administration of a zone prior to an ‘‘emergency’’ (e.g., the Arctic and 
the Antarctic) seems not unreasonable. 
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53RD ANNUAL MEETING OF THE SOCIETY 


The 53rd Annual Meeting of the American Society of International Law 
will take place at the Mayflower Hotel in Washington, D. C., from April 
30 to May 2, 1959. The Committee on Annual Meeting, under the chair- 
manship of Professor Charles E. Martin of the University of Washington, 
is planning an interesting program, details of which will appear in a later 


number of the JOURNAL. 


PEOPLE TO PEOPLE 


Readers of the JouRNAL are no doubt acquainted with the program that 
has been carried on for several years, under the leadership of Chief Justice 
Robert G. Simmons of the Supreme Court of Nebraska, of soliciting sur- 
plus law books from lawyers and sending them overseas to Bar Associations, 
court libraries and law schools. Under this program 18,000 volumes have 
been sent into 34 countries. This activity has now been integrated into 
the People-to-People Program inaugurated by President Eisenhower two 
years ago. 

In response to a request received from Chief Justice Simmons in 
January of this year, the Executive Council of the American Society of 
International Law authorized the donation by the Society of subscriptions 
to the JouRNAL to the Supreme Court Libraries in Rangoon, Burma; 
Accra, Ghana; Djarkarta, Indonesia; Baghdad, Iraq; Tokyo, Japan; 
Amman, Jordan; Lahore, Pakistan; Manila, The Philippines; Khartoum, 
Sudan; and Bangkok, Thailand. Owing to the limited resources of the 
Society, it is not in a position to make a larger contribution to the program 
in this way, which offers an excellent opportunity to spread knowledge 
of international law in regions of the world where the AMERICAN JOURNAL 
oF INTERNATIONAL Law is not readily available. The opportunity should 
appeal to the members of the Society who are individually able to thus 
advance the purposes of the Society by donating subscriptions to the current 
volume, or sets of back issues which they no longer need. 

Requests are constantly being received from abroad by Chief Justice 
Simmons for law books, particularly books on Constitutional Law, Com- 
parative Law, and International Law, which are not often on the shelves 
of the average practicing lawyer’s library. Members of the Society can 
also make an important contribution to the diffusion of knowledge abroad 
concerning the American system of law and jurisprudence, as well as with 
regard to international law, by donating volumes from their libraries in 
these fields under the People-to-People Program. Members of the Society 
having such books or back numbers of the JouRNAL to donate should write 
to Chief Justice Robert G. Simmons, Supreme Court of Nebraska, Lincoln, 
Nebraska. 

Eveanor H. F ince 


JUDICIAL DECISIONS 
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Citizenship—Constitutionality of expatriation of U.S. national by 
birth for voting in political election in foreign state—Congressional 
power over foreign relations 


Perez v. BROWNELL. 356 US. 44. 
United States Supreme Court, March 31, 1958. Frankfurter, J. 


Action by national of United States at birth for judgment for declara- 
tion of his nationality. The lower courts denied relief on the grounds 
plaintiff had lost his nationality under Section 401 (e) and (j) of the 
Nationality Act of 1940, as amended in 1944.2. The Supreme Court, per 
Frankfurter, J., affirmed on the ground that Section 401 (e), providing 
for expatriation for voting in a political election in a foreign state, was a 
Constitutional exercise of Congressional power over foreign relations. 
The Constitutional validity of Section 401 (j) was expressly reserved. 
Chief Justice Warren, joined by Justices Black and Douglas, dissented 
on the ground that Congress had no Constitutional ~.power to deprive 
citizens by birth or naturalization of their citizenship, even though citizens 
may voluntarily renounce their citizenship. Since Section 401 (e) was 
not limited to such voluntary actions, it was beyond the power of Congress. 
The Fourteenth Amendment protects this right against the exercise of 
governmental powers. Justice Douglas also wrote a dissent in which 
Justice Black concurred. Justice Whittaker filed a memorandum of dis- 
sent from the result on the ground that Section 401 (e) was too broad to 
be reasonably related to the exercise of Congressional power over foreign 
relations. The opinion of the Court? in full stated: 

Petitioner, a national of the United States by birth, has been declared 
to have lost his American citizenship by operation of the Nationality Act 
of 1940, 54 Stat. 1137, as amended by the Act of September 27, 1944, 58 
Stat. 746. Section 401 of that Act provided that 


‘*A person who is a national of the United States, whether by birth 
or naturalization, shall lose his nationality by: 

‘*(e) Voting in a political election in a foreign state or participating 
in an election or plebicite to determine the sovereignty over foreign 
territory ; or 


. . 


‘*(j) Departing from or remaining outside of the jurisdiction of 
the United States in time of war or during a period declared by the 


154 Stat. 1137, 58 Stat. 746. 2 Footnotes omitted. 
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President to be a period of national emergency for the purpose of 
evading or avoiding training and service in the land or naval forces 
of the United States.’’ 


He seeks a reversal of the judgment against him on the ground that 
these provisions were beyond the power of Congress to enact. 

Petitioner was born in Texas in 1909. He resided in the United States 
until 1919 or 1920, when he moved with his parents to Mexico, where he 
lived, apparently without interruption, until 1943. In 1928 he was in- 
formed that he had been born in Texas. At the outbreak of World War 
II, petitioner knew of the duty of male United States citizens to register 
for the draft, but he failed to do so. In 1943 he applied for admission 
to the United States as an alien railroad laborer, stating that he was a 
native-born citizen of Mexico, and was granted permission to enter on a 
temporary basis. He returned to Mexico in 1944 and shortly thereafter 
applied for and was granted permission, again as a native-born Mexican 
citizen, to enter the United States temporarily to continue his employment 
as a railroad laborer. Later in 1944 he returned to Mexico once more. 
In 1947 petitioner applied for admission to the United States at El Paso, 
Texas, as a citizen of the United States. At a Board of Special inquiry 
hearing (and in his subsequent appeals to the Assistant Commissioner and 
the Board of Immigration Appeals), he admitted having remained outside 
of the United States to avoid military service and having voted in political 
elections in Mexico. He was ordered excluded on the ground that he had 
expatriated himself; this order was affirmed on appeal. In 1952 petitioner, 
claiming to be a native-born citizen of Mexico, was permitted to enter the 
United States as an alien agricultural laborer. He surrendered in 1953 to 
immigration authorities in San Francisco as an alien unlawfully in the 
United States but claimed the right to remain by virtue of his American 
citizenship. After a hearing before a Special Inquiry Officer, he was 
ordered deported as an alien not in possession of a valid immigration visa; 
this order was affirmed on appeal to the Board of Immigration Appeals. 

Petitioner brought suit in 1954 in a United States District Court for a 
judgment declaring him to be a national of the United States. The court, 
sitting without a jury, found (in addition to the undisputed facts set forth 
above) that petitioner had remained outside of the United States from 
November 1944 to July 1947 for the purpose of avoiding service in the 
armed forces of the United States and that he had voted in a ‘‘ political 
election’’ in Mexico in 1946. The court, concluding that he had thereby 
expatriated himself, denied the relief sought by the petitioner. The 
United States Court of Appeals for the Ninth Cireuit affirmed. 235 F.2d 
364. We granted certiorari because ef the constitutional questions raised 
by the petitioner. 352 U.S. 908. 

Statutory expatriation, as a response to problems of international re- 
lations, was first introduced just a half century ago. Long before that, 
however, serious friction between the United States and other nations had 
stirred consideration of modes of dealing with the difficulties that arose 
out of the conflicting claims to the allegiance of foreign-born persons 
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naturalized in the United States, particularly when they returned to the 
eountry of their origin. 

As a starting point for grappling with this tangle of problems, Congress 
in 1868 formally announced the traditional policy of this country that it is 
the ‘‘natural and inherent right of all people’’ to divest themselves of their 
allegiance to any state, 15 Stat. 223, R. S. § 1999. Although the impulse 
for this legislation has been the refusal by other nations, notably Great 
Britain, to recognize a right in naturalized Americans who had been their 
subjects to shed that former allegiance, the Act of 1868 was held by the 
Attorney General to apply to divestment by native-born and naturalized 
Americans of their United States citizenship. 14 Op. Atty. Gen. 295, 296. 
In addition, while the debate on the Act of 1868 was proceeding, negotia- 
tions were completed on the first of a series of treaties for the adjustment 
of some of the disagreements that were constantly arising between the 
United States and other nations concerning citizenship. These instruments 
typically provided that each of the signatory nations would regard as a 
citizen of the other such of its own citizens as became naturalized by the 
other. E.g., Treaty with the North German Confederation, Feb. 22, 
1868, 2 Treaties, Conventions, International Acts, ete. (comp. Malloy, 
1910), 1298. This series of treaties initiated this country’s policy of 
automatic divestment of citizenship for specified conduct affecting our 
foreign relations. 

On the basis, presumably, of the Act of 1868 and such treaties as were 
in force, it was the practice of the Department of State during the last 
third of the nineteenth century to make rulings as to forfeiture of United 
States citizenship by individuals who performed various acts abroad. 
See Borchard, Diplomatic Protection of Citizens Abroad, §§ 319, 324. 
Naturalized citizens who returned to the country of their origin were held 
to have abandoned their citizenship by such actions as accepting public 
office there or assuming political duties. See Davis to Weile, Apr. 18, 
1870, 3 Moore, Digest of International Law, 737; Davis to Taft, Jan. 18, 
1883, 3 id., at 739. Native-born citizens of the United States (as well as 
naturalized citizens outside of the country of their origin) were generally 
deemed to have lost their American citizenship only if they acquired 
foreign citizenship. See Bayard to Suzzara-Verdi, Jan. 27, 1887, 3 id., 
at 714; see also Comitis v. Parkerson, 56 F.556, 559. 

No one seems to have questioned the necessity of having the State De- 
partment, in its conduct of the foreign relations of the Nation, pass on the 
validity of claims to American citizenship and to such of its incidents as 
the right to diplomatic protection. However, it was recognized in the 
Executive Branch that the Department had no specific legislative authority 
for nullifying citizenship, and several of the Presidents urged Congress 
to define the acts by which citizens should be held to have expatriated 
themselves. E.g., Message of President Grant to Congress, Dec. 7, 1874, 
7 Messages & Papers of the Presidents (Richardson ed. 1899) 284, 291- 
292. Finally in 1906, during the consideration of the bill that became 


the Naturalization Act of 1906, a Senate resolution and a recommendation 
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of the House Committee on Foreign Affairs called for an examination of 
the problems relating to American citizenship, expatriation and protection 
abroad. In response to these suggestions the Secretary of State appointed 
the Citizenship Board of 1906, composed of the Solicitor of the State De- 
partment, the Minister to the Netherlands and the Chief of the Passport 
Bureau. The board conducted a study and late in 1906 made an extensive 
report with recommendations for legislation. 

Among the recommendations of the board were that expatriation of a 
citizen ‘‘be assumed’’ when, in time of peace, he became naturalized in a 
foreign state, engaged in the service of a foreign state where such service 
involved the taking of an oath of allegiance to that state, or domiciled 
in a foreign state for five years with no intention to return. Citizenship 
of the United States, Expatriation, and Protection Abroad, H.R. Doe. No. 
326, 59th Cong., 2d Sess. 23. It also recommended that an American 
woman who married a foreigner be regarded as losing her American 
citizenship during coverture. IJd., at 29. As to the first two recommended 
acts of expatriation, the report stated that ‘‘no man should be permitted 
deliberately to place himself in a position where his services may be 
claimed by more than one government and his allegiance be due to more 
than one.’’ ZJd., at 23. As to the third, the board stated that more and 
more Americans were going abroad to live ‘‘and the question of their 
protection causes increasing embarrassment to this Government in its re- 
lations with foreign powers.’’ Id., at 25. 

Within a month of the submission of this report a bill was introduced in 
the House by Representative Perkins of New York based on the board’s 
recommendations. Perkins’ bill provided that a citizen would be ‘*‘deemed 
to have expatriated himself’’ when, in peacetime, he became naturalized 
in a foreign country or took an oath of allegiance to a foreign state; it 
was presumed that a naturalized citizen who resided for five years in a 
foreign state had ceased to be an American citizen, and an American 
woman who married a foreigner would take the nationality of her husband. 
41 Cong. Ree. 1463-1464. Perkins stated that the bill was designed to 
discourage people from evading responsibilities both to other countries and 
to the United States and ‘‘to save our Government [from] becoming 
involved in any trouble or question with foreign countries where there 
is no just reason.’’ 41 id., at 1464. What little debate there was on the 
bill centered around the foreign domicile provision; no constitutional issue 
was canvassed. The bill passed the House, and, after substantially no 
debate and the adoption of a committee amendment adding a presumption 
of termination of citizenship for a naturalized citizen who resided for 
two years in the country of his origin, 41 Cong. Ree. 4116, the Senate 
passed it and it became the Expatriation Act of 1907. 34 Stat. 1228. 

The question of the power of Congress to enact legislation depriving 
individuals of their American citizenship was first raised in the courts by 
Mackenzie v. Hare, 239 U.S. 299. The plaintiff in that action, Mrs. 
Mackenzie, was a native-born citizen and resident of the United States. 
In 1909 she married a subject of Great Britain and continued to reside 
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with him in the United States. When, in 1913, she applied to the de- 
fendants, members of a board of elections in California, to be registered 
as a voter, her application was refused on the ground that by reason of 
her marriage she had ceased to be a citizen of the United States. Her 
petition for a writ of mandamus was denied in the State courts of Cali- 
fornia, and she sued out a writ of error here, claiming that if the Act of 
1907 was intended to apply to her it was beyond the power of Congress. 
The Court, through Mr. Justice McKenna, after finding that merging the 
identity of husband and wife, as Congress had done in this instance, had 
a ‘‘purpose and, it may be, necessity, in international policy,’’ continued: 


‘‘As a government, the United States is invested with all the at- 
tributes of sovereignty. As it has the character of nationality it has 
the powers of nationality, especially those which concern its relations 
and intercourse with other countries. We should hesitate long before 
limiting or embarrassing such powers. ... We concur with counsel 
that citizenship is of tangible worth, and we sympathize with plaintiff 
in her desire to retain it and in her earnest assertion of it. But there 
is involved more than personal considerations. As we have seen, the 
legislation was urged by conditions of national moment. . . . It is 
the conception of the legislation under review that such an act may 
bring the Government into embarrassments and, it may be, into 
eontroversies. ...°’ 239 U.S., at 311-312. 


The Court observed that voluntary marriage of an American woman with 
a foreigner may have the same consequences, and ‘‘involve national com- 
plications of like kind,’’ as voluntary expatriation in the traditional sense. 
It concluded: ‘‘This is no arbitrary exercise of government.’’ 239 U.S., 
at 312. See also Ex parte Griffin, 237 F. 445; Ex parte Ng Fung Sing, 
6 F.2d 670. 

By the early 1930's, the American law on nationality, including naturali- 
zation and denationalization, was expressed in a large number of provisions 
scattered throughout the statute books. Some of the specific laws enacted 
at different times seemed inconsistent with others, some problems of grow- 
ing importance had emerged that Congress had ieft unheeded. At the 
request of the House Committee on Immigration and Naturalization, see 
86 Cong. Ree. 11943, President Franklin D. Roosevelt established a Com- 
mittee composed of the Secretary of State, the Attorney General and the 
Secretary of Labor to review the nationality laws of the United States, to 
recommend revisions and to codify the nationality laws into one compre- 
hensive statute for submission to Congress; he expressed particular concern 
about ‘‘existing discriminations’’ in the law. Exee. Order No. 6115, 
Apr. 25, 1933. The necessary research for such a study was entrusted 
to specialists representing the three departments. Five years were spent 
by these officials in the study and formulation of a draft code. In their 
letter submitting the draft code to the President after it had been reviewed 
within the Executive Branch, the Cabinet Committee noted the special 
importance of the provisions concerning loss of nationality and asserted 
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that none of these provisions was ‘‘designed to be punitive or to interfere 
with freedom of action’’; they were intended to deprive of citizenship those 
persons who had shown that ‘‘their real attachment is to the foreign 
country and not to the United States.’’ Codification of the Nationality 
Laws of the United States, H.R. Comm. Print, pt. 1, 76th Cong., Ist 
Sess. v-vii. 

The draft code of the Executive Branch was an omnibus bill in five 
chapters. The chapter relating to ‘‘Loss of Nationality’’ provided that 
any citizen should ‘‘lose his nationality’? by becoming naturalized in a 
foreign country; taking an oath of allegiance to a foreign state; entering 
or serving in the armed forces of a foreign state; being employed by a 
foreign government in a post for which only nationals of that country are 
eligible; voting in a foreign political election or plebiscite; using a pass- 
port of a foreign state as a national thereof; formally renouncing American 
citizenship before a consular officer abroad; deserting the armed forces 
of the United States in wartime (upon conviction by court martial) ; if a 
naturalized citizen, residing in the state of his former nationality or birth 
for two years if he thereby acquires the nationality of that state; or, if a 
naturalized citizen, residing in the state of his former nationality or birth 
for three years. IJd., at 66—76. 

In support of the recommendation of voting in a foreign political elec- 
tion as an act of expatriation, the Committee reported: 


‘Taking an active part in the political affairs of a foreign state 
by voting in a political election therein is believed to involve a po- 
litical attachment and practical allegiance thereto which is inconsistent 
with continued allegiance to the United States, whether or not the 
person in question has or acquires the nationality of the fo. eign state. 
In any event it is not believed that an American national should be 
permitted to participate in the political affairs of a foreign state and 
at the same time retain his American nationality. The two facts would 
seem to be inconsistent with each other.’’ Id., at 67. 


As to the reference to plebiscites in the draft language, the report states: 
‘*If this provision had been in effect when the Saar Plebiscite was held, 
Americans voting in it would have been expatriated.’’ Jbid. It seems 
clear that the most immediate impulse for the entire voting provision was 
the participation by many naturalized Americans in the plebiscite to de- 
termine sovereignty over the Saar in January 1935. H.R. Rep. No. 216, 
74th Cong., Ist Sess. 1. Representative Dickstein of New York, chairman 
of the House Committee on Immigration and Naturalization, who had called 
the plebiscite an ‘‘international dispute’’ in which naturalized American 
citizens could not properly participate, N. Y. Times, Jan. 4, 1935, p. 12, col. 
3, had introduced a bill in the House in 1935 similar in language to the 
voting provisions in the draft code, 79 Cong. Rec. 2050, but, although it 
was favorably reported, the House did not pass it. 

In June 1938 the President submitted the Cabinet Committee’s draft 
code and the supporting report to Congress. In due course, Chairman 
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Dickstein introduced the code as H.R. 6127, and it was referred to his 
committee. In early 1940 extensive hearings were held before both a 
subeommittee and the full committee at which the interested Executive 
Branch agencies and others testified. With respect to the voting pro- 
vision, Chairman Dickstein spoke of the Americans who had voted in the 
Saar plebiscite and said, ‘‘If they are American citizens they had no right 
to vote, to interfere with foreign matters or political subdivision.’’ Hear- 
ings before House Committee on Immigration and Naturalization on H.R. 
6127, 76th Cong., Ist Sess. 287. Mr. Flournoy, Assistant Legal Adviser 
of the State Department, said that the provision would be ‘‘ particularly 
applicable’’ to persons of dual nationality, id., at 132; however, a sug- 
gestion that the provision be made applicable only to dual nationals, id., 
at 398, was not adopted. 

Upon the conclusion of the hearings in June 1940 a new bill was drawn 
up and introduced as H.R. 9980. The only changes from the Executive 
Branch draft with respect to the acts of expatriation were the deletion of 
using a foreign passport and the addition of residence by a naturalized 
citizen for five years in any foreign country as acts that would result in 
loss of nationality. 86 Cong. Rec. 11960-11961. The House debated the 
bill for a day in September 1940. In briefly summarizing the loss of 
nationality provisions of the bill, Chairman Dickstein said that ‘‘this bill 
would put an end to dual citizenship and relieve this country of the 
responsibility of those who reside in foreign lands and only claim citizen- 
ship when it serves their purpose.’’ Jd., at 11944. Representative Rees 
of Kansas, who had served as chairman of the subcommittee that studied 
the draft code, said that clarifying legislation was needed, among other 
reasons, ‘‘because of the duty of the Government to protect citizens 
abroad.’’ Jd., at 11947. The bill passed the House that same day. Id., 
at 11965. 

In the Senate also, after a favorable report from the Committee on 
Immigration, the bill was debated very briefly. Committee amendments 
were adopted making the provision on foreign military service applicable 
only to dual nationals, making treason an act of expatriation and pro- 
viding a procedure by which persons administratively declared to have 
expatriated themselves might obtain judicial determinations of citizenship. 
The bill as amended was passed. Id., at 12817-12818. The House agreed 
to these and all other amendments on which the Senate insisted, itd., at 
13250, and, on October 14, the Nationality Act of 1940 became law. 54 
Stat. 1137. 

The loss of nationality provisions of the Act constituted but a small 
portion of a long omnibus nationality statute. It is not surprising, then, 
that they received as little attention as they did in debate and hearings and 
that nothing specific was said about the constitutional basis for their 
enactment. The bill as a whole was regarded primarily as a codification 
—and only secondarily as a revision—of statutes that had been in force 
for many years, some of them, such as the naturalization provisions, having 
their beginnings in legislation 150 years old. It is clear that, as is so 
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often the case in matters affecting the conduct of foreign relations, 
Congress was guided by and relied very heavily upon the advice of the 
Executive Branch, and particularly the State Department. See, e.g., 
86 Cong. Ree. 11943-11944. In effect, Congress treated the Cabinet 
Committee as it normally does its own committees charged with studying 
a problem and formulating legislation. These considerations emphasize 
the importance, in the inquiry into congressional power in this field, of 
keeping in mind the historical background of the challenged legislation, 
for history will disclose the purpose fairly attributable to Congress in 
enacting the statute. 

The first step in our inquiry must be to answer the question: what is the 
source of power on which Congress must be assumed to have drawn? A\l- 
though there is in the Constitution no specific grant to Congress of power 
to enact legislation for the effective regulation of foreign affairs, there 
can be no doubt of the existence of this power in the law-making organ of 
the Nation. See United States v. Curtiss-Wright Export Corp., 299 U.S. 
304, 318; Mackenzie v. Hare, 239 U.S. 299, 311-312. The States that 
joined together to form a single Nation and to create, through the Consti- 
tution, a Federal Government to conduct the affairs of that Nation must 
be held to have granted that Government the powers indispensable to its 
functioning effectively in the company of sovereign nations. The Govern- 
ment must be able not only to deal affirmatively with foreign nations, as 
it does through the maintenance of diplomatic relations with them and the 
protection of American citizens sojourning within their territories. It 
must also be able to reduce to a minimum the frictions that are unavoidable 
in a world of sovereigns sensitive in matters touching their dignity and 
interests. 

The inference is fairly to be drawn from the congressional history of 
the Nationality Act of 1940, read in light of the historical background of 
expatriation in this country, that, in making voting in foreign elections 
(among other behavior) an act of expatriation, Congress was seeking to 
effectuate its power to regulate foreign affairs. The legislators, counseled 
by those on whom they rightly relied for advice, were concerned about 
actions by citizens in foreign countries that create problems of protection 
and are inconsistent with American allegiance. Moreover, we cannot 
ignore the fact that embarrassments in the conduct of foreign relations 
were of primary concern in the consideration of the Act of 1907, of which 
the loss of nationality provisions of the 1940 Act are a codification and 
expansion. 

Broad as the power in the National Government to regulate foreign 
affairs must necessarily be, it is not without limitation. The restrictions 
confining Congress in the exercise of any of the powers expressly delegated 
to it in the Constitution apply with equal vigor when that body seeks 
to regulate our relations with other nations. Since Congress may not 
act arbitrarily, a rational nexus must exist between the content of a 
specific power in Congress and the action of Congress in carrying that 
power into execution. More simply stated, the means—in this case, with- 
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drawal of citizenship—must be reasonably related to the end—here, regula- 
tion of foreign affairs. The inquiry—and, in the case before us, the sole 
inquiry—into which this Court must enter is whether or not Congress may 
have concluded not unreasonably that there is a relevant connection be- 
tween this fundamental source of power and the ultimate legislative action. 

Our starting point is to ascertain whether the power of Congress to deal 
with foreign relations may reasonably be deemed to include a power to deal 
generally with the active participation, by way of voting, of American 
citizens in foreign political elections. Experience amply attests that, in 
this day of extensive international travel, rapid communication and wide- 
spread use of propaganda, the activities of the citizens of one nation 
when in another country can easily cause serious embarassments to the 
government of their own country as well as to their fellow citizens. We 
cannot deny to Congress the reasonable belief that these difficulties might 
well become acute, to the point of jeopardizing the successful conduct of 
international relations, when the citizen of one country chooses to par- 
ticipate in the political or governmental affairs of another country. The 
citizen may by his action unwittingly promote or encourage a course of 
conduct contrary to the interests of his own government; moreover, the 
people or government of the foreign country may regard his action to be 
the action of his government, or at least as a reflection if not an expression 
of its policy. Cf. Preuss, International Responsibility for Hostile Propa- 
ganda Against Foreign States, 28 Am. J. Int’l L. 649, 650. 

It follows that such activity is regulable by Congress under its power 
to deal with foreign affairs. And it must be regulable on more than ad hoc 
basis. The subtle influences and repercussions with which the government 
must deal make it reasonable for the generalized, although clearly limited, 
category of ‘‘political election’’ to be used in defining the area of regula- 
tion. That description carries with it the scope and meaning of its context 
and purpose; classes of elections—nonpolitical in the colloquial sense- 
as to which participation by Americans could not possibly have any effect 
on the relations of the United States with another country are excluded 
by any rational construction of the phrase. The classification that Congress 
has adopted cannot be said to be inappropriate to the difficulties to be dealt 
with. Specific applications are of course open to judicial challenge, as are 
other general categories in the law, by a ‘‘gradual process of judicial in- 
clusion and exclusion.’’ Davidson v. New Orleans, 96 U.S. 97, 104. 

The question must finally be faced whether, given the power at attach 
some sort of consequence to voting in a foreign political election, Congress, 
acting under the Necessary and Proper Clause, Art. I, § 8, el. 18, could 
attach loss of nationality to it. Is the means, withdrawal of citizenship, 
reasonably calculated to effect the end that is within the power of Congress 
to achieve, the avoidance of embarrassment in the conduct of our foreign 
relations attributable to voting by American citizens in foreign political 
elections? The importance and extreme delicacy of the matters here 
sought to be regulated demand that Congress be permitted ample scope 
in selecting appropriate modes for accomplishing its purpose. The critical 
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connection between this conduct and loss of citizenship is the fact that 
it is the possession of American citizenship by a person committing the 
act that makes the act potentially embarrassing to the American Govern- 
ment and pregnant with the possibility of embroiling this country in dis- 
putes with other nations. The termination of citizenship terminates the 
problem. Moreover, the fact is not without significance that Congress has 
interpreted this conduct, not irrationally, as importing not only something 
less than complete and unswerving allegiance to the United States but also 
elements of an allegiance to another country in some measure, at least, 
inconsistent with American citizenship. 

Of course, Congress can attach loss of citizenship only as a consequence 
of conduct engaged in voluntarily. See Mackenzie v. Hare, 239 U.S. 299, 
311-312. But it would be a mockery of this Court’s decisions to suggest 
that a person, in order to lose his citizenship, must intend or desire to do so. 
The Court only a few years ago said of the person held to have lost her 
citizenship in Mackenzie v. Hare, supra: ‘‘The woman had not intended 
to give up her American citizenship.’’ Savorgnan v. United States, 338 
U.S. 491, 501. And the latter case sustained the denationalization of Mrs. 
Savorgnan although it was not disputed that she ‘‘had no intention of 
endangering her American citizenship or of renouncing her allegiance 
to the United States.’’ 338 U.S., at 495. What both women did do 
voluntarily was to engage in conduct to which Acts of Congress attached the 
consequences of denationalization irrespective of—and, in those cases, 
absolutely contrary to—the intentions and desires of the individuals. 
Those two cases mean nothing—indeed, they are deceptive—if their es- 
sential significance is not rejection of the notion that the power of Congress 
to terminate citizenship depends upon the citizen’s assent. It is a dis- 
tortion of those cases to explain them away on a theory that a citizen’s 
assent to denationalization may be inferred from his having engaged in 
conduct that amounts to an ‘‘abandonment of citizenship’’ or a ‘‘transfer 
of allegiance.’’ Certainly an Act of Congress cannot be invalidated by 
resting decisive precedents on a gross fiction—a fiction baseless in law 
and contradicted by the facts of the cases. 

It cannot be said, thén, that Congress acted without warrant when, 
pursuant to its power to regulate the relations of the United States with 
foreign countries, it provided that anyone who votes in a foreign election 
of significance politically in the life of another country shall lose his Ameri- 
can citizenship. To deny the power of Congress to enact the legislation 
challenged here would be to disregard the constitutional allocation of 
governmental functions that it is this Court’s solemn duty to guard. 

Because of our view concerning the power of Congress with respect to 
§ 401 (e) of the Nationality Act of 1940, we find it unnecessary to con- 
sider—indeed, it would be improper for us to adjudicate—the constitu- 
tionality of § 401 (j), and we expressly decline to rule on that important 


question at this time. 
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Citizenship—unconstitutionality of expatriation of U.S. national by 
birth for conviction and dishonorable discharge by court martial 
for desertion in wartime—power of Congress 


Trop v. Duties. 356 U.S. 86. 
United States Supreme Court, March 31, 1958. 


Petitioner had been denied a passport on the ground that he had lost 
his citizenship because of his prior conviction and dishonorable discharge 
for wartime desertion by virtue of Section 401 (g) of the Nationality Act 
of 1940, as amended. He sought a declaratory judgment that he was still 
a citizen. ‘The lower courts refused relief. The Supreme Court reversed, 
holding Section 401 (g) unconstitutional. Justice Frankfurter, joined by 
Justices Burton, Clark, and Harlan, dissented. Chief Justice Warren 
announced the judgment of the Court and delivered an opinion in which 
Justices Black, Douglas, and Whittaker joined. Justice Black wrote a 
separate concurring opinion in which Justice Douglas joined. Justice 
Brennan delivered a separate concurring opinion. The opinion of Chief 
Justice Warren in full? stated: 

The petitioner in this case, a native-born American, is declared to have 
lost his United States citizenship and become stateless by reason of his 
conviction by court-martial for wartime desertion. As in Perez v. 
Brownell, ante, p. 44,? the issue before us is whether this forfeiture of 
citizenship comports with the Constitution. 

The facts are not in dispute. In 1944 petitioner was a private in the 
United States Army, serving in French Morocco. On May 22, he escaped 
from a stockade at Casablanca, where he had been confined following a pre- 
vious breach of discipline. The next day petitioner and a companion were 
walking along a road towards Rabat, in the general direction back to 
Casablanca, when an Army truck approached and stopped. A witness 
testified that petitioner boarded the truck willingly and that no words 
were spoken. In Rabat petitioner was turned over to military police. 
Thus ended petitioner’s ‘‘desertion.’” He had been gone less than a day 
and had willingly surrendered to an officer on an Army vehicle while he 
was walking back towards his base. He testified that at the time he and 
his companion were picked up by the Army truck, ‘‘we had decided to 
return to the stockade. The going was tough. We had no money to speak 
of, and at the time we were on foot and we were getting cold and hungry.’’ 
A general court-martial convicted petitioner of desertion and sentenced 
him to three years at hard labor, forfeiture of all pay and allowances and 
a dishonorable discharge. 

In 1952 petitioner applied for a passport. His application was denied 
on the ground that under the provisions of Section 401 (g) of the 
Nationality Act of 1940, as amended, he had lost his citizenship by reason 
of his conviction and dishonorable discharge for wartime desertion. In 
1955 petitioner commenced this action in the District Court, seeking a 
declaratory judgment that he is a citizen. The Government’s motion for 
summary judgment was granted, and the Court of Appeals for the Second 


1 Footnotes omitted. 2 See p. 767 above. 
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Cireuit affirmed, Chief Judge Clark dissenting. 239 F.2d 527. We 
granted certiorari. 352 U.S. 1023. 

Section 401 (g), the statute that decrees the forfeiture of this petitioner’s 
citizenship, is based directly on a Civil War statute, which provided that 
a deserter would lose his ‘‘rights of citizenship.’’ The meaning of this 
phrase was not clear. When the 1940 codification and revision of the 
nationality laws was prepared, the Civil War statute was amended to 
make it certain that what a convicted deserter would lose was nationality 
itself. In 1944 the statute was further amended to provide that a con- 
victed deserter would lose his citizenship only if he was dismissed from 
the service or dishonorably discharged. At the same time it was provided 
that citizenship could be regained if the deserter was restored to active 
duty in wartime with the permission of the military authorities. 

Though these amendments were added to ameliorate the harshness of 
the statute, their combined effect produces a result that poses far graver 
problems than the ones that were sought to be solved. Section 401 (g) as 
amended now gives the military authorities complete discretion to decide 
who among convicted deserters shall continue to be Americans and who 
shall be stateless. By deciding whether to issue and execute a dishonorable 
discharge and whether to allow a deserter to re-enter the armed forces, the 
military becomes the arbiter of citizenship. And the domain given to it by 
Congress is not as narrow as might be supposed. Though the crime of 
desertion is one of the most serious in military law, it is by no means a rare 
event for a soldier to be convicted of this crime. The elements of deser- 
tion are simply absence from duty plus the intention not to return. In 
this category falls a great range of conduct, which may be prompted by 
a variety of motives—fear, laziness, hysteria, or any emotional imbalance 
The offense may occur not only in combat but also in training camps for 
draftees in this country. The Solicitor General informed the Court that 
during World War II, according to Army estimates, approximately 21,000 
soldiers and airmen were convicted of desertion and given dishonorable 
discharges by the sentencing courts-martial and that about 7,000 of these 
were actually separated from the service and thus rendered stateless when 
the reviewing authorities refused to remit their dishonorable discharges. 
Over this group of men, enlarged by whatever the corresponding figures 
may be for the Navy and Marines, the military has been given the power 
to grant or withhold citizenship. And the number of youths subject to 
this power could easily be enlarged simply by expanding the statute t 
cover crimes other than desertion. For instance, a dishonorable discharge 
itself might in the future be declared to be sufficient to justify forfeiture 
of citizenship. 

Three times in the past three years we have been confronted with cases 
presenting important questions bearing on the proper relationship between 
civilian and military authority in this country. A statute such as Section 
401 (g) raises serious issues in this area, but in our view of this case it is 
unnecessary to deal with those problems. We conclude that the judgment 
in this case must be reversed for the following reasons. 
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I. 


In Perez v. Brownell, supra, | expressed the principles that I believe 
govern the constitutional status of United States citizenship. It is my 
conviction that citizenship is not subject to the general powers of the Na- 
tional Government and therefore cannot be divested in the exercise of those 
powers. The right may be voluntarily relinquished or abandoned either 
by express language or by language and conduct that show a renunciation 
of citizenship. 

Under these principles, this petitioner has not lost his citizenship. De- 
sertion in wartime, though it may merit the ultimate penalty, does not 
necessarily signify allegiance to a foreign state. Section 401 (g) is not 
limited to cases of desertion to the enemy, and there is no such element in 
this case. This soldier committed a crime for which he should be and was 
punished, but he did not involve himself in any way with a foreign state. 
There was no dilution of his allegiance to this country. The fact that the 
desertion occurred on foreign soil is if no consequence. The Solicitor Gen- 
eral acknowledged that forfeiture of citizenship would have occurred if the 
entire incident had transpired in this country. 

Citizenship is not a license that expires upon misbehavior. The duties 
of citizenship are numerous, and the discharge of many of these obligations 
is essential to the security and well-being of the Nation. The citizen who 
fails to pay his taxes or to abide by the laws safeguarding the integrity 
of elections deals a dangerous blow to his country. But could a citizen be 
deprived of his nationality for evading these basic responsibilities of 
citizenship? In time of war the citizen’s duties include not only the 
military defense of the Nation but also full participation in the manifold 
activities of the civilian ranks. Failure to perform any of these obliga- 
tions may cause the Nation serious injury, and, in appropriate circum- 
stances, the punishing power is available to deal with derelictions of duty. 
But citizenship is not lost every time a duty of citizenship is shirked. And 
the deprivation of citizenship is not a weapon that the Government may use 
to express its displeasure at a citizen’s conduct, however reprehensible that 
conduct may be. As long as a person does not voluntarily renounce or 
abandon his citizenship, and this petitioner has done neither, I believe 
his fundamental right of citizenship is secure. On this ground alone the 
judgment in this case should be reversed. 


Il. 


Since a majority of the Court concluded in Perez v. Brownell that citi- 
zenship may be divested in the exercise of some governmental power, I 
deem it appropriate to state additionally why the action taken in this case 
exceeds constitutional limits, even under the majority’s decision in Perez. 
The Court concluded in Perez that citizenship could be divested in the 
exercise of the foreign affairs power. In this case, it is urged that the 
war power is adequate to support the divestment of citizenship. But there 
is a vital difference between the two statutes that purport to implement 
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these powers by decreeing loss of citizenship. The statute in Perez decreed 
loss of citizenship—so the majority concluded—to eliminate those inter- 
national problems that were thought to arise by reason of a citizen’s having 
voted in a foreign election. The statute in this case, however, is entirely 
different. Section 401 (g) decrees loss of citizenship for those found guilty 
of the crime of desertion. It is essentially like Section 401 (j) of the Na- 
tionality Act, decreeing loss of citizenship for evading the draft by re- 
maining outside the United States. This provision was also before the 
Court in Perez, but the majority declined to consider its validity. While 
Section 401 (j) decrees loss of citizenship without providing any semblance 
of procedural due process whereby the guilt of the draft evader may be 
determined before the sanction is imposed, Section 401 (g), the provision 
in this case, accords the accused deserter at least the safeguards of an ad- 
judication of guilt by a court-martial. 

The constitutional question posed by Section 401 (g) would appear to be 
whether or not denationalization may be inflicted as a punishment, even 
assuming that citizenship may be divested pursuant to some governmental 
power. But the Government contends that this statute does not impose a 
penalty and that constitutional limitations on the power of Congress to 
punish are therefore inapplicable. We are told this is so because a com- 
mittee of cabinet members, in recommending this legislation to the Con- 
How simple would be the 


gress, said it ‘‘technically is not a penal law.’ 
tasks of constitutional adjudication and of law generally if specific prob- 
lems could be solved by inspection of the labels pasted on them! Manifestly 
the issue of whether Section 401 (g) is a penal law cannot be thus deter- 
mined. Of course it is relevant to know the classification employed by the 
eabinet committee that played such an important role in the preparation of 
the Nationality Act of 1940. But it is equally relevant to know that this 
very committee acknowledged that Section 401 (g¢) was based on the pro- 
visions of the 1865 Civil War statute, which the committee itself termed 
‘*distinetly penal in character.’’ Furthermore, the 1865 statute states in 
terms that deprivation of the rights of citizenship is ‘‘in addition to the 
other lawful penalties of the crime of desertion. . . .’’ And certainly it is 
relevant to know that the reason given by the Senate Committee on Im- 
migration as to why loss of nationality under Section 401 (g) can follow 
desertion only after conviction by court-martial was ‘‘because the penalty is 
so drastic.’’ Doubtless even a clear legislative classification of a statute as 
‘*non-penal’’ would not alter the fundamental nature of a plainly penal 
statute. With regard to Section 401 (g) the fact is that the views of the 
cabinet committee and of the Congress itself as to the nature of the statute 
are equivocal, and cannot possibly provide the answer to our inquiry. De- 
termination of whether this statute is a penal law requires careful con- 
sideration. 

In form Section 401 (g) appears to be a regulation of nationality. The 
statute deals initially with the status of nationality and then specifies the 
conduct that will result in the loss of that status. But surely form cannot 
provide the answer to this inquiry. A statute providing that ‘‘a person 
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shall lose his liberty by committing bank robbery,’’ though in form a regu- 
Nor would its penal effect 
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lation of liberty, would nonetheless be penal. 


be altered by labeling it a regulation of banks or by arguing that there is 
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a rational connection between safeguarding banks and imprisoning bank 


robbers. The inquiry must be directed to substance. 
to decide 


Calder v. Bull, 3 Dall. 386. 


This Court has been 


statutes were penal ever since 1798. 


called 


upon 


not various 
Each 


time a statute has been challenged as being in conflict with the constitu- 
tional prohibitions against bills of attainder and ez post facto laws, it 
has been necessary to determine whether a penal law was involved, be- 


eause these provisions apply only to statutes imposing penalties. 


In 


deciding whether or not a law is penal, this Court has generally based 


its determination upon the purpose of the statute. 


If the statute im- 


poses a disability for the purposes of punishment—that is, to reprimand 


the wrongdoer, to deter others, ete., it has been considered penal. 


But a 


statute has been considered nonpenal if it imposes a disability, not to punish, 


but to accomplish some other legitimate governmental purpose. 
has recognized that any statute 
certain conduct may have both 


a penal and a nonpenal effect. 


The Court 
decreeing some adversity as a consequence of 
The control- 


ling nature of such statutes normally depends on the evident purpose of the 
legislature. The point may be illustrated by the situation of an ordinary 
felon. A person who commits a bank robbery, for instance, loses his right to 


liberty and often his right to vote. 


If, in the exercise of the power to pro- 


tect banks, both sanctions were imposed for the purpose of punishing 
bank robbers, the statutes authorizing both disabilities would be penal. 
But because the purpose of the latter statute is to designate a reasonable 
ground of eligibility for voting, this law is sustained as a nonpenal exer- 
cise of the power to regulate the franchise. 
The same reasoning applies to Section 401 ( 
away citizenship from a convicted deserter is simply to punish him. 


There is no other legitimate purpose that the statute could serve. 


The purpose of taking 


De- 


nationalization in this case is not even claimed to be a means of solving 


international problems, as was argued in Perez. 
punishment, and therefore the statute is a penal law. 


Here the purpose is 


It is urged that this statute is not a penal law but a.regulatory provision 


authorized by the war power. 


It cannot be denied that Congress has 


power to prescribe rules governing the proper performance of military 
obligations, of which perhaps the most significant is the performance of 


one’s duty when hazardous or important service is required. 


But a 


statute that prescribes the consequence that will befall one who fails to 


abide by these regulatory provisions is a penal law. 


Plainly legislation 


prescribing imprisonment for the crime of desertion is penal in nature. 
If loss of citizenship is substituted for imprisonment, it cannot fairly 
be said that the use of this particular sanction transforms the fundamental 
nature of the statute. In fact, a dishonorable discharge with consequent 
loss of citizenship might be the only punishment meted out by a court- 


martial. During World War II the threat of this punishment was ex- 
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plicitly communicated by the Army to soldiers in the field. If this statute 
taking away citizenship is a congressional exercise of the war power, then 
it cannot rationally be treated other than as a penal law, because it imposes 
the sanction of denationalization for the purpose of punishing transgression 
of a standard of conduct prescribed in the exercise of that power. 

The Government argues that the sanction of denationalization imposed 
by Section 401 (g) is not a penalty because deportation has not been so 
considered by this Court. While deportation is undoubtedly a harsh 
sanction that has a severe penal effect, this Court has in the past sustained 
deportation as an exercise of the sovereign’s power to determine the con- 
ditions upon which an alien may reside in this country. For example, 
the statute authorizing deportation of an alien convicted under the 1917 
Espionage Act was viewed, not as designed to punish him for the crime 
of espionage, but as an implementation of the sovereign power to exclude, 
from which the deporting power is derived. Mahler v. Eby, 264 U. S. 
32. This view of deportation may be highly fictional, but even if its 
validity is conceded, it is wholly inapplicable to this case. No one con- 
tends that the Government has, in addition to the power to exclude all 
aliens, a sweeping power to denationalize all citizens. Nor does com- 
parison to denaturalization eliminate the penal effect of denationalization 
in this case. Denaturalization is not imposed to penalize the alien for 
having falsified his application of citizenship; if it were, it would be a 
punishment. Rather, it is imposed in the exercise of the power to make 
rules for the naturalization of aliens. In short, the fact that deportation 
and denaturalization for fraudulent procurement of citizenship may be 
imposed for purposes other than punishment affords no basis for saying 
that in this case denationalization is not a punishment. 

Section 401 (g) is a penal law, and we must face the question whether 
the Constitution permits the Congress to take away citizenship as a punish- 
ment for crime. If it is assumed that the power of Congress extends to di- 
vestment of citizenship, the problem still remains as to this statute whether 
denationalization is a cruel and unusual punishment within the meaning of 
the Eighth Amendment. Since wartime desertion is punishable by death. 
there can be no argument that the penalty of denationalization is excessive 
in relation to the gravity of the crime. The question is whether this 
penalty subjects the individual to a fate forbidden by the principle of 
civilized treatment guaranteed by the Eighth Amendment. 

At the outset, let us put to one side the death penalty as an index of 
the constitutional limit on punishment. Whatever the arguments may be 
against capital punishment, both on moral grounds and in terms of ac- 
complishing the purposes of punishment—and they are forceful, the 
death penalty has been employed throughout our history, and in a day 
when it is still widely accepted, it cannot be said to violate the constitu- 
tional concept of cruelty. But it is equally plain that the existence of 
the death penalty is not a license to the Government to devise any punish- 
ment short of death within the limit of its imagination. 
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The exact scope of the constitutional phrase ‘‘cruel and unusual’’ has not 
been detailed by this Court. But the basic policy reflected in these words 
is firmly established in the Anglo-American tradition of criminal justice. 
The phrase in our Constitution was taken directly from the English dee- 
laration of Rights of 1688, and the principle it represents can be traced 
back to the Magna Carta. The basic concept underlying the Eighth 
Amendment is nothing less than the dignity of man. While the State 
has the power to punish, the Amendment stands to assure that this power 
be exercised within the limits of civilized standards. Fines, imprisonment 
and even execution may be imposed depending upon the enormity of the 
crime, but any technique outside the bounds of these traditional penalties 
is constitutionally suspect. This Court has had little occasion to give 
precise content to the Eighth Amendment, and in an enlightened democ- 
racy such as ours, this is not surprising. But when the Court was con- 
fronted with a punishment of 12 years in irons at hard and painful labor 
imposed for the crime of falsifying public records, it did not hesitate to 
declare that the penalty was cruel in its excessiveness and unusual in its 
character. Weems v. United States, 217 U. S. 349. The Court recognized 
in that case that the words of the Amendment are not precise, and that 
their scope is not static. The Amendment must draw its meaning from 
the evolving standards of decency that mark the progress of a maturing 
society. 

We believe, as did Chief Judge Clark in the court below, that use of 
denationalization as a punishment is barred by the Eighth Amendment. 
There may be involved no physical mistreatment, no primitive torture. 
There is instead the total destruction of the individual’s status in organized 
society. It is a form of punishment more primitive than torture, for it 
destroys for the individual the political existence that was centuries in 
the development. The punishment strips the citizen of his status in the 
national and international political community. His very existence is at 
the sufferance of the country in which he happens to find himself. While 
any one country may accord him some rights, and presumably as long as 
he remained in this country he would enjoy the limited rights of an alien, 
no country need do so because he is stateless. Furthermore, his enjoyment 
of even the limited rights of an alien might be subject to termination at 
any time by reason of deportation. In short, the expatriate has lost the 
right to have rights. 

This punishment is offensive to cardinal principles for which the Con- 
stitution stands. It subjects the individual to a fate of ever-increasing fear 
and distress. He knows not what discriminations may be established 
against him, what prosecriptions may be directed against him, and when 
and for what cause his existence in his native land may be terminated. 
He may be subject to banishment, a fate universally decried by civilized 
people. He is stateless, a condition deplored in the international com- 
munity of democracies. It is no answer to suggest that all the disastrous 
consequences of this fate may not be brought to bear on a stateless person. 
The threat makes the punishment obnoxious. 
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The civilized nations of the world are in virtual unanimity that state- 
lessness is not to be imposed as punishment for crime. It is true that 
several countries prescribe expatriation in the event that their nationals 
engage in conduct in derogation of native allegiance. Even statutes of 
this sort are generally applicable primarily to naturalized citizens. But 
use of denationalization as punishment for crime is an entirely different 
matter. The United Nations’ survey of the nationality laws of 84 na- 
tions of the world reveals that only two countries, the Philippines and 
Turkey, impose denationalization as a penalty for desertion. In this 
country the Eighth Amendment forbids this to be done. 

In concluding as we do that the Eighth Amendment forbids Congress 
to punish by taking away citizenship, we are mindful of the gravity of the 
issue inevitably raised whenever the constitutionality of an Act of the 
National Legislature is challenged. No member of the Court believes 
that in this case the statute before us can be construed to avoid the issue 
of constitutionality. That issue confronts us, and the task of resolving it 
is inescapably ours. This requires the exercise of judgment, not the re- 
liance upon personal preferences. Courts must not consider the wisdom 
of statutes but neither can they sanction as being merely unwise that which 
the Constitution forbids. 

We are oath-bound to defend the Constitution. This obligation re- 
quires that congressional enactments be judged by the standards of the 
Constitution. The Judiciary has the duty of implementing the constitu- 


tional safeguards that protect individual rights. When the Government 


acts to take away the fundamental right of citizenship, the safeguards of 
the Constitution should be examined with special diligence. 


The provisions of the Constitution are not time-worn adages or hollow 
shibboleths. They are vital, living principles that authorize and limit 
governmental powers in our nation. They are the rules of government 
When the constitutionality of an Act of Congress is challenged in this 
Court, we must apply those rules. If we do not, the words of the Constitu- 
tion become little more than good advice. 

When it appears that an Act of Congress conflicts with one of these 
provisions, we have no choice but to enforce the paramount commands 
of the Constitution. We are sworn to do no less. We cannot push back 
the limits of the Constitution merely to accommodate challenged legisla- 
tion. We must apply those limits as the Constitution prescribes them, 
bearing in mind both the broad scope of legislative discretion and the 
ultimate responsibility of constitutional adjudication. We do well to ap- 
proach this task cautiously, as all our predecessors have counseled. But 
the ordeal of judgment cannot be shirked. In some 81 instances since this 
Court was established it has determined that congressional action exceeded 
the bounds of the Constitution. It is so in this case. 

The judgment of the Court of Appeals for the Second Circuit is reversed 


and the cause is remanded to the District Court for appropriate proceedings. 


| 
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Jurisdiction in Admiralty for airplane death on high seas—applica- 
bility to foreign ship or plane 


FERNANDEZ v. LINEA AEROPOSTAL VENEZOLANA. 156 F. Supp. 94. 
U.S. Dist. Ct., S.D.N.Y., Oct. 21, 1951. Dawson, D. J. 


Libel in admiralty for death of stewardess on respondent's aircraft which 
crashed in Atlantic Ocean outside U. S. territorial waters. The first cause 
of action was based on the Death on the High Seas Act. The court, in up- 
holding the libelant, stated* in part (at pp. 95-98) : 

Respondents deny that this act affords a cause of action under the cireum- 
stances set forth in the libel. The Court of Appeals for the Second Circuit 
has expressly reserved ruling on the question of whether this act grants a 
right of action for death in the airspace. See Noel v. Linea Aeropostal 
Venezolana, 2 Cir., 247 F.2d 677. However, the act has been deemed ap- 
plicable to airplane crashes in a number of cases where the crash occurred 
over the ocean. Wilson v. Transocean Airlines, D.C.N.D.Cal. 1954, 121 F. 
Supp. 85; Higa v. Transocean Airlines, D.C.Hawaii 1954, 124 F. Supp. 13; 
Choy v. Pan-American Airways Co., 1941 A.M.C. 483 (S.D.N.Y. 1941). 
See also, 55 Colum.L.Rev. 907, n. 56; 41 Cornell L. Rev. 243 at p. 245 
(1956). 

Respondents do not seek to dismiss the first cause of action on the gen- 
eral ground that the Death on the High Seas Act is not applicable to death 
resulting from an airplane crash. Rather they contend that the only part 
of the act applicable is § 4 of the act, 46 U.S.C.A. § 764, which makes re- 
covery contingent upon the right of action granted by the law of the foreign 
state. Respondents contend that § 1 of the act, 46 U.S.C.A. § 761, does not 
create a cause of action when death occurs on board a foreign flag ship or 
plane outside of the territorial waters of the United States, on the ground 
that under the circumstances only the law of the flag applies. They urge 
that the only remedy available to a representative of the person whose 
death occurred on board a foreign ship or plane outside of the territorial 
waters of the United States is that accorded by the foreign law, and that 
although an action may be brought in admiralty in this Court, pursuant 
to § 764 of Title 46, no independent cause of action (not growing out of 
the rights granted by the foreign law) may be maintained in this Court. 
This position would mean that no action would lie for wrongful death 
on the high seas unless death occurred on a plane or vessel which flew 
the flag of a nation which had by statute granted a cause of action for 
wrongful death. This would be a harsh rule and would hardly seem 
consonant with the intent of Congress in adopting the Death on the High 
Seas Act. If Congress had intended that only the law of the flag was 
applicable to actions for death on the high seas, then § 4 of the act would 
be sufficient to preserve such cause of action. But the act as passed 
preserved not merely rights under foreign law, but also, by § 1 of the act, 
gave additional right to the personal representative of the deceased to 
maintain an action against the ‘‘vessel, person, or corporation which would 


1 Footnotes omitted. 
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have been liable if death had not ensued.’’ As the court said in Wilson 
v. Transocean Airlines, supra, 121 F.Supp. at page 94: ‘‘By these words 
the statute gives a right of action where none existed before.’’ 

Whether Congress had the power to create such a cause of action, or 
intended to create such a cause of action, where death occurred on a foreign 
ship or plane on the high seas, has been the subject of much discussion. 
It is urged that in Lauritzen v. Larsen, 1953, 345 U.S. 571, 73 S.Ct. 921, 
97 L.Ed. 1254, a case dealing with the application of the Jones Act, 46 
U.S.C.A. § 688 to foreign seamen on foreign ships, the Supreme Court 
held that in the absence of a clear showing of different Congressional 
intent, such maritime statutes would be considered to apply only to areas 
and transactions in which American law would be considered operative 
under prevalent doctrines of international law. However, the Jones Act 
was, in practical effect, a labor law regulating the rights of seamen; and 
in the absence of definite legislative intent to the contrary, it would be 
proper to assume that it was not intended to regulate the rights of foreign 
seamen on foreign ships. See O'Neill v. Cunard White Star Lines, 2 Cir., 
1947, 160 F.2d 446, certiorari denied 332 U.S. 773, 68 S.Ct. 56, 92 L.Ed. 
358. 

But when we are dealing with death acts, such as Lord Campbell’s Act, 
9 & 10 Vict., c. 93, or the Death on the High Seas Act, we are dealing with 
a different situation. The courts have held that in the absence of a statute 
an action could not be maintained for death caused by negligence. See 
The Harrisburgh, 1886, 119 U.S. 199, 7 S. Ct. 140, 30 L.Ed. 358. These 
eases did not develop from the principle that no right existed, or that no 
wrong had been done, but rather that whatever cause of action had existed 
had died with the death of the person injured and could no longer be as- 
serted even by the next of kin or the estate of the deceased victim. To 
correct this situation death acts have been passed in nearly all jurisdictions 
This still left a vacuum in the case of deaths which might result from 
accidents on the high seas. To allow actions to be maintained for deaths 
in this situation the Death on the High Seas Act was enacted. See Hughes, 
Death Actions in Admiralty, 36 Yale L.J. 115 (1921). While the main- 
taining of a death action is sometimes loosely referred to as a ‘‘substantive 
right,’’ it is, properly speaking, not a ‘‘right’’ but rather a ‘‘ power’’ which 


removes a previous ‘‘disability.’’ See Fundamental Legal Conceptions as 
Applied in Judicial Reason, by Professor Hohfeld, 26 Yale L.J. 710 
(1917). The ‘‘right’’ depends on whether a wrong has been committed 


and this, of course, depends upon where the act was committed. An act 
in one area may be a wrong, but in another area may not be a wrong. The 
Death on the High Seas Act recognizes this distinction for it does not 
create a cause of action or grant a right of recovery for death in every 
‘which would have been liable 


‘ 


situation but only against those defendants 
if death had not ensued.’’ Thus the liability for an accident causing 
death would be dependent upon the law of the place where the accident 
happened—and if it happened on a foreign ship it might well be dependent 
upon the law which would be applicable to that ship. The right of action 
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for negligence would depend upon the law of the place of the accident, 
but the ‘‘power’’ to maintain the action would not be dependent upon the 
locus of the accident but rather upon the forum which exercised that power. 
In this country the admiralty courts have assumed jurisdiction to the ex- 
tent that the laws of the country extend that jurisdiction. Thus in The 
Buenos Aires, 2 Cir., 1924, 5 F.2d 425, the Court of Appeals for this Circuit 
held that under the Death on the High Seas Act a Spanish vessel was liable 
in action in rem for the death of a seaman, even though there was no right 
of action in rem under the Spanish law. 


The admiralty law of the United States, as expressed in the Death on 
the High Seas Act, now grants power to the admiralty courts to entertain 
an action for a wrong done on the high seas even though the person injured 
has died as a result of the wrong. This power granted to the courts is 
applicable even though the wrong occurred in an area not subject to the 
laws of the United States. 

The motion to dismiss the first cause of action is denied. . . 


NoTEs 


Citizenship—expatriation—‘‘voluntary’’ service in foreign army- 
burden of proof 


Action for declaration of nationality. The courts below held plaintiff 
had lost his citizenship under Section 401 (c) of the Nationality Act of 
1940 by ‘‘voluntary’’ service in the Japanese army even though he was 
conscripted. The Supreme Court reversed on the ground that the Gov- 
ernment has the burden of proving any act of expatriation by clear evi- 
dence. It held, further, that the burden of proof on the ‘‘voluntary’’ 
nature of service in a foreign army lay with the Government, and that 
the burden had not been met. Chief Justice Warren delivered the opinion 
of the court. Justice Black, although concurring in that opinion, wrote 
a separate concurring opinion in which Justice Douglas joined. Justice 
Frankfurter, joined by Justice Burton, wrote a separate opinion concurring 
in the result. Justice Harlan, joined by Justice Clark, dissented in an 
opinion. Mitsugi Nishikawa v. Dulles, 356 U.S. 129 (U.S. Supreme Court, 
March 31, 1958). 


Treaties—interpretation—directory provision 


In United States v. Morris, 252 F.2d 643 (U.S.Ct.A., 5th Cireuit, Feb. 
25, 1958, John R. Brown, Ct.J.), a requirement under Article 30 (d) of 
the Migrant Labor Agreement of 1951,’ as amended, between the United 
States and Mexico, that joint determination of complaints of violation 
“*. . . shall be completed not later than ten days .”? was construed as 
directory and not mandatory. 


1T.LA.S., No. 2331, as amended by T.I.A.S., Nos. 2531, 2586, 2928, 3454, and 3609. 
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Full faith and credit—foreign judgments—enforceability of decree as 
to future installments 


In a proceeding to register in Illinois a Missouri decree for divorce, 
alimony, and support, under the Uniform Enforcement of Foreign Judg- 
ments Act,’ the plaintiff wife argued, on cross appeal, that the Missouri 
decree was also entitled to registration with respect to future payments 
for support and alimony. The court held that both policy reasons and the 
language of the Constitutional provision and implementing statute entitled 
the decree to full faith and credit for future payments. Light v. Light, 
12 Ill. 2d 502 (Dee. 18, 1957, rehearing denied Jan. 23, 1958, Schaefer, J.). 


Blocked account—vesting—sutt for possession 


Attorney General brought suit for possession of an account in defendant 
bank. The account had been blocked and a license had been issued to 
intervenors. Subsequently, the account was vested. The bank had re- 
sisted turning over the account to intervenors in a separate suit, and now 
seeks by summary judgment its expenses in protecting the account. The 
court held that under the International Claims Settlement Act of 1949, 
as amended,” the Attorney General was entitled to possession, and claims 
for expenses could not be made in a proceeding for possession. Similarly, 
intervenors had no remedy in such a proceeding. Brownell v. New York 
Trust Company, 159 F. Supp. 95 (U.S. Dist. Ct., S.D.N.Y., Feb. 11, 1958, 
Kaufman, D.J.). 


Freezing order—‘nationals’’ within Executive Order 


American corporations which had been convicted of conspiracy to violate 
the Foreign Agents Registration Act* were held to be ‘‘nationals’’ of 
Germany within the meaning of the freezing order, Executive Order 8389,‘ 
issued pursuant to Section 5(b) of the Trading with the Enemy Act.’ 
Dix v. Brownell, 159 F. Supp. 163 (U.S. Dist. Ct., E.D.N.Y., Feb. 19, 
1958, Rayfiel, D.J.). 


Foreign corporation—validity of service on managing director 


On motion to quash service on the managing director of a German 
corporation, who was personally served while attending a convention in New 
Jersey, it was held that the evidence established a prima facie case for 
upholding the service, inasmuch as the managing director was also ma- 
jority stockholder of a New Jersey corporation formed to act as the 
German corporation’s sales and repair agency in the United States. Alfred 
Hofmann & Co. v. Karl Meyer Erste H., Etc., 159 F.Supp. 77 (U.S. Dist. 
Ct., D.N.J., Feb. 21, 1958, Hartshorne, D.J.). 

1 Ill. Rev. Stat. 1957, Chap. 77, pp. 88-105. 


269 Stat. 562. 822 U.S.C.A. § 611 et seq. 
412 U.S.C.A. § 895a note. 550 U.S.C.A. Appendix. 


— 
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Conflict of laws—express choice of law upheld 


This was a suit by an assignee who had subsequently assigned his rights 
under a surplus property contract. The original contract and the as- 
signments were made in Belgium. The original contract provided that the 
contract ‘‘shall be governed by and construed in accordance with the law 
now prevailing in the District of Columbia, United States of America.’’ 
It was held the law intended by the parties should govern. Overseas 
Trading Company, S.A. v. United States, 159 F. Supp. 382 (Ct. Claims, 
March 5, 1958, Jones, C.J.). 


Capacity to sue—statute of limitations 


The capacity to sue of the President of the National Hungarian Govern- 
ment in exile was stated to be defective either as a sovereign, since he was 
not recognized, or as an individual, and his standing in a representative 
capacity was doubtful. However, the suit was dismissed on the ground 
that the statute of limitations had run, whether the action was for breach 
of contract or for conversion. Any trust theory had been overruled in an 
earlier phase of the case. Varga v. Credit-Suisse, 171 N.Y.S. 2d 674 (N.Y., 
Sup. Ct., App. Div., lst Dept., March 18, 1958, Rabin, J.). The case 
below was noted in 51 A.J.I.L. 819 (1957). 


Suit on foreign award—merger in judgment 


In a suit upon an English award which had been reduced to judgment 
in the English courts, it was held that the doctrine of merger did not apply 
to judgments of foreign countries, even though by the domestie law of 
England and New York the award would merge in the judgment. Oil- 
cakes & O. Tr. Co. v. Sinason Teicher 1.A.G. Corp., 170 N.Y.S. 2d 378 (Sup. 
Ct., Spee. Term, N.Y. City, Part I, Feb. 4, 1958, Markowitz, J.). 


Status of Forces—waiver of jurisdiction—effect as bar to mized civil- 
criminal action in French courts 


An American officer was charged with involuntary homicide in an off- 
duty motor accident in a mixed civil-criminal action instituted by the 
widow of the Canadian officer who was killed. The Court of Appeal of 
Paris had upheld the sentence imposed for the offense. The French 
authorities had previously waived jurisdiction in the case pursuant to 
Article VII (3) (c) of the N.A.T.O. Status of Forces Agreement. It was 
argued in support of the judgment of the Court of Appeal that the waiver 
was not effective as a bar unless the sending state had actually exercised 
its jurisdiction. The Court of Cassation quashed the judgment of the 
Court of Appeal on the ground that the waiver operated as a bar to prose- 
eution in the criminal courts of the receiving state unless the sending 
State expressly waived the jurisdiction it acquired by the original waiver, 
and that the judgment below violated, inter alia, the Status of Forces 
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Agreement. Case of Whitley (Aitchison v. Whitley, Court of Cassation, 


Criminal Chamber, 1958). 


Status of Forces—acts in performance of official duty—primary juris- 
diction of sending state 


An American serviceman driving his automobile from his home to his 
duty station hit and killed a pedestrian. In criminal proceedings in the 
Italian courts, the U.S. military authorities contested the jurisdiction, 
claiming primary jurisdiction for an act in the performance of official 
duty under Article VII (3) (a) (ii) of the N.A.T.O. Status of Forces 
Agreement. The court sustained the defense, stating, inter alia, the pro- 
vision covered everything directly or indirectly connected with the duties 
performed, that the sending state must make the determination in border- 
line cases, and that the provision should be broadly construed. Case of 
Kelley (Naples Court, 5th Criminal Section, Nov. 27, 1957). 

Note: In a similar case, the same result was reached. Case of Fultz 
(Udine, Nov. 8, 1957). 


RECENT SIGNIFICANT GERMAN DECISIONS * 


Jurisdiction of courts—damage claim against Joint Export-Import 
Agency—Allied High Commission Law No. 13, Art. 2—Convention 
on the Settlement of Matters Arising out of the War and the Occu- 
pation 


Defendant owed the Joint Export-Import Agency an amount of money 
for transportation, which the Agency had assigned to plaintiff, a private 
company owned by the Federal Government. Defendant claimed a set- 
off on the following facts: The Joint Export-Import Agency was instru- 
mental in bringing about an important complex of import and export 
contracts between a German and a Danish firm in 1947. The import con- 
tracts were performed, but the Danish firm refused to take delivery of the 
goods to be exported. Defendant claimed that the resulting loss was caused 
by the Agency’s arbitrary and unlawful cancellation of the export contracts, 
and that it was liable to defendant for damages. The Joint Export-Import 
Agency denied liability, arguing that it did not cancel the export contracts, 
but when it found that the Danish firm was unable to open the required 
credit, it gave the necessary administrative instructions to the Economic 
Administration to dispose of the goods in some other manner. 

The Supreme Court held that the Agency was an occupation authority 
and as such was not and is not subject to the jurisdiction of German courts 
(Allied High Commission Law No. 13, Article la; Convention on the 
Settlement of Matters Arising out of the War and the Occupation, Chapter 
I, Article 3, paragraph 2). Although its assignee is subject to German 


1 Material made available for this and the following note through the courtesy of the 
Office of the Judge Advocate General of the Army. 
* Prepared by M. Magdalena Schoch, U. S. Department of Justice, Washington, D. ©. 


1958 | JUDICIAL DECISIONS 791 


jurisdiction, the claim itself is such that it cannot be the basis of a suit in 
a German court. It is immaterial exactly what the Agency did in this 
matter and whether or not it acted in violation of its official duties, for it 
acted in the exercise of its governmental authority in the control of German 
foreign trade. Other than in the case reported in Vol. 17, p. 317 [52 
A.J.I.L. 543 (1958)], the Joint Export-Import Agency was not a party 
to the contract and its activity was not governed by private law, hence 
it cannot be charged with a breach of contract. Article 3, paragraph 
2, Chapter I, of the Convention on Settlement expressly provides tlat, with 


certain exceptions not applicable here, 


German courts and authorities shall have no jurisdiction in any 
criminal or non-criminal proceedings relating to an act or omission 
which occurred before the date of entry into force of the present 
Convention, if immediately prior to such date German courts and 
authorities were without jurisdiction with respect to such act or omis- 
sion, whether ratione materiae or ratione personae. 


Prior to the Convention the acts or omissions of occupation authorities 
were declared exempt from German jurisdiction by Article 2 of High 
Commission Law No. 13. The Agency did not submit to German jurisdic- 
tion in the matter of the set-off. Nor did the Federal Republic assume 
liability for such claims when the assets of the Agency were transferred 
to it (Convention on Settlement, Chapter IX, Article 4) ; on the contrary, 
it expressly declined liability in the exchange of letters with the High 
Commissioner of May 19 and 21 (Appendix 18 a, paragraph 1). Federal 
Supreme Court, Ist Civ. Div., Jan. 10, 1956 (I ZR 44/54). 19 Ent- 
scheidungen des Bundesgerichtshofes in Zivilsachen 341. 


Paris Convention on the Settlement of Matters Arising out of the 
War and the Occupation—Allied High Commission Law No. 63— 


German foreign assets 


The defendant, Algemene Kunstzijde Unie V.N., is a corporation estab- 
lished under Netherlands law with headquarters in The Netherlands. In 
1929 it entered into a working agreement with the West German “‘ Verei- 
nigte Glanzstoff-Fabriken AG’’ (VGF). At that time almost all the 
shares of the VGF were exchanged for shares of the defendant. The latter 
is holding the largest portion of the VGF stock to this day. In addition, 
the defendant also participates in other West German corporations. Be- 
fore the collapse, the participation of German stockholders in the defendant 
corporation amounted to approximately 30%. Partly before the last world 
war and partly during that war, the plaintiffs, German residents, had 
acquired bearer shares of the defendant or deposit certificates for such 
Stock at a face value of a total of 20,000 Dutch florins, and deposited most 
of the respective documents in Germany, some of them, however, with a 
German bank in The Netherlands. In connection with the seizure of 
German property in foreign countries effected during the second World 
War, Article 3 of the Netherlands Decree on Enemy Property of October 
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20, 1944, provided that property which belonged to an enemy state or an 
enemy national was legally vested in The Netherlands Government as of 
the effective date of that Decree. After Germany had been occupied, the 
stock of the defendant and the respective certificates located in the Western 
Zone of occupation were delivered to the Land Central Bank pursuant to 
Article 2 of Military Government Law No. 53, and later they were turned 
over to The Netherlands Government by the occupation authorities. The 
Netherlands Government transferred to the defendant a portion of the 
stock formerly owned by Germans. 

Both courts below dismissed the action, the Court of Appeals holding the 
action to be inadmissible according to Article 3 of Allied High Commission 
Law No. 63, on the ground that the disputed stockholders’ rights of the 
plaintiffs had been located in Holland and had been expropriated there in 
their entirety, and therefore the provisions of Article 1, Subsection 1, of 
Law No. 63 were applicable. Plaintiff’s final appeal was unsuccessful. 

The Federal Supreme Court held that the legal situation which was de- 
cisive for the exclusion of German jurisdiction in cases of this kind has 
undergone a change since the publication of the decision of the Court of 
Appeals, inasmuch as a new ground for the exclusion of German jurisdic- 
tion was provided for in Article 3, paragraph 3, Chapter 6, of the Paris 
Convention, which became effective on May 5, 1955 (Federal Law Gazette 
II, page 405, at 440)—a provision which is independent of the continued 
effectiveness of Law No. 63, confirmed in Article 2, Chapter 6, of that 
Convention. This new legal situation must also be taken into consideration 
in this final appeal for the simple reason that jurisdiction is one of the 
general prerequisites of a lawsuit which are to be reviewed by the court of 
final appeal according to the law in effect at the time when it renders its 
decision. The Supreme Court then explained that the said provision of the 
Paris Convention excludes German jurisdiction to a larger extent than does 
Law No. 63. The applicability of the latter depended on the fact that the 
vested asset which had been German-owned was located in a foreign 
country. Article 3 of Chapter 6 of the Paris Convention is no longer 
predicated upon this factor (with the exception of the German property 
in Austria). Rather, in paragraph 1 of that provision, the Federal Re- 
public waived all objections to measures 


which have been, or will be, carried out with regard to German ev- 
ternal assets or other property, seized for the purpose of reparation 


or the other purposes listed therein. Paragraph 3 of this article provides 
that in these cases ‘‘no claim or action shall be admissible.’’ Therefore, 
Article 3 of Chapter 6 of the Paris Convention also ecovers—with the ex- 
ception of the measures against German assets in Austria, for which special 
provisions are made in paragraph 2—measures of the said type against 
German assets which were not or are not located in foreign countries but 
in Germany itself. Accordingly, the only prerequisite left for the ex- 
clusion of German jurisdiction is the fact that the claim asserted in the 
lawsuit refers to an asset which was seized for purposes of reparations or 
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some other purpose such as is listed in paragraph 1 of Article 3, Chapter 6, 
of the Paris Convention. Since it is not disputed here that the expropria- 
tions of German property effected by the Netherlands Decree of October 20, 
1944, were carried out for purposes of reparations, the decision as to the 
admissibility of the action depends therefore only on the question whether 
the stockholders’ rights in dispute are to be considered expropriated by 
that Netherlands Decree in the limited extent claimed by the plaintiffs. 
For the decision of this question, only the laws of the expropriating country, 
i.e., The Netherlands, can be relevant. This is made clear explicitly in 
Article 1, subsection 1(a), of Law No. 63, and also applies in the same man- 
ner to Article 3, Chapter 6, of the Paris Convention. According to Article 
3, Chapter 6, the location of the expropriated assets is significant—if at all 
—only for the decision as to the extent of the foreign expropriation, which 
decision must be made in accordance with the law of the expropriating 
state. Consequently, the question of the location of an asset must likewise 
be decided according to that foreign law. This opinion is not in contradic- 
tion with the decision of this Court of March 24, 1955. [See 52 A.J.1.L. 540 
(1958).] That decision, it is true, holds that, when applying Law No. 63, 
the court must decide the question whether the seized asset was located in a 
foreign country, in accordance with German law and the rules of private in- 
ternational law forming part of it, because Law No. 63 left the German 
courts the possibility to examine, in accordance with German law, whether 
this prerequisite for the applicability of Law No. 63 existed. Concerning 
Article 3 of Chapter 6 of the Paris Convention, which is now to be ap- 
plied here, the legal situation is different; for in contrast to Article 1 of 
Law No. 63, this provision of the Convention is not predicated upon the 
location of the seized asset in a foreign country and therefore no longer 
offers a possibility to re-examine this question according to German law. 

Therefore the Court of Appeals gave proper consideration to the legal 
situation established by the Paris Convention when it examined in ac- 
cordance with Netherlands law the question (which is also important for 
the application of Law No. 63, on which that court based its decision) 
whether the stockholders’ rights claimed by plaintiffs for themselves were 
expropriated by The Netherlands. The court reached the conclusion that 
according to Netherlands law the stockholders’ rights of the plaintiffs were 
seized in toto, and the proposition was untenable that the stockholders’ 
rights in defendant’s assets located in Germany were not affected by the 
expropriation and were thus ‘‘split off’’ from their rights in the Nether- 
lands assets. 

Since this conclusion is based exclusively on the contents and effect of 
the law of The Netherlands, i.e., foreign law, it is not subject to review 
by this court and is binding on it. Nor is the situation changed by 
plaintiffs’ argument that this result violates the principle of territoriality 
which is generally recognized in international law and therefore also ap- 
plies in Netherlands as well as German law; for the concordance which 
exists in that respect between Netherlands law and German law (which 
latter is subject to review by the court of last resort) does not alter the 
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fact that here Netherlands law applies and, being foreign law, cannot be 
reviewed by the court. It would be different only if the argument could 
be made that The Netherlands law which the Court of Appeals applied, 
was contrary to German public policy. However, neither Article 3, Chap- 
ter 6, of the Paris Convention nor Law No. 63 permits this argument 
(Federal Supreme Court in Civil Matters, Volume 8, page 378, at 379). 

Since, accordingly, the court must hold that the prerequisites of Article 
3 of Chapter 6 of the Paris Convention are present here, the action is 
inadmissible under paragraph 3 of that article. Therefore, the decisions 
below must be upheld. Federal Supreme Court, Dee. 13, 1956 (II ZR 
86/54) (AKU-Fall). 10 Neue Juristische Wochenschrift 217 (2) (No. 6, 


1957). 


London Agreement on German External Debts—income from rents 
collected by an agent—informal declaration of participation 


Plaintiff, a citizen and resident of the United States, owns real estate 
in Berlin. She employed defendant as an agent to manage the property 
and collect the rents; he paid the rents, after covering expenses, into a 
separate bank account in his name. On June 20, 1941, he paid RM 9,000 
to the Conversion Office for Foreign Debts; plaintiff did not receive this 
amount. In 1954 she demanded payment of an amount of DM 900 plus 
interest under the London Debt Agreement of 1953 and the Implementing 
Law of August 24, 1953. 

The Federal Supreme Court ordered defendant to pay accordingly, 
holding that the defendant was under a contractual obligation to transmit 
the profits from the real estate to the plaintiff. By paying the amount of 
RM 9,000 to the Conversion Office he was released of his obligation to that 
extent under the German legislation then in effect (Law concerning Foreign 
Monetary Obligations of June 9, 1933, RGB1. I, 349). But if plaintiff’s 
claim falls under the London Debt Agreement, a new obligation has arisen 
for the debtor. Among the debts to be settled by the Agreements are 
‘*pecuniary obligations arising out of contracts other than loan or credit 
contracts and due before 8th May, 1945’’ (Article 4 (1) (c)). This broad 
definition covers the claim here, but the claim also comes under the special 
category of ‘‘income from investments—rents’’ in Annex IV, Article 3, 
paragraph 2 (3). While plaintiff has no claim against defendant under 
a contract of lease, she has a claim for the rents under the agency contract. 
The wording of this provision permits rents collected by a manager to be 
considered as ‘‘income from investments’’ for purposes of the Agreement. 

A creditor is entitled to the benefits of the Agreement only if he has 
accepted settlement thereunder (Article 15), which must be declared in 
writing (Annex IV, Article 14, paragraph 1). Such a declaration of 
participation is an offer to conclude an agreement for settlement according 
to the Agreement. If the debtor does not accept the offer, the creditor 
may enforce settlement in the ordinary German courts (Article 15, para- 
graph i; Article 17 of the Agreement; Articles 14 and 15 of Annex LV; 
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section 3 of the Implementing Law). The creditor must also declare his 
assent to the establishment by German courts of terms of payment and 
other conditions in accordance with the Agreement (Article 17, paragraph 
1 (a)). These requirements were complied with by plaintiff. It is not 
necessary that the required declarations be made prior to the bringing of 
the suit nor that they be contained in a separate document; it is sufficient 
that they are stated in the complaint, as was the case here. Federal 
Supreme Court, 7th Civ. Div., May 23, 1957 (VII ZR 237/66). 10 Neue 
Juristische Wochenschrift 1359 (6) (No. 37, 1957). 


Human Rights Convention—judgment to be pronounced publicly— 
German procedural rules permitting notification in writing 


A party in a civil proceeding attacked the decision of the intermediate 
appellate court on the ground that the court had not announced the de- 
cision at a public hearing and thereby violated Article 6, paragraph 1, 
of the Convention for the Protection of Human Rights and Fundamental 
Freedoms (signed at Rome, November 4, 1950, BGB1. 1952, II, 686). 
That provision states that, in the determination of his civil rights and 
obligations or of any criminal charge against him, everyone is entitled to 
a fair and public hearing within a reasonable time by an independent and 
impartial tribunal established by law. ‘‘Judgment shall be pronounced 
publicly,’’ but the press and public may be excluded on defined grounds. 
Section 310 of the German Code of Civil Procedure provides that judgment 
shall be pronounced upon termination of the oral hearing or at a hearing 
to be set within a week. Where there is no oral hearing according to 
section 128, paragraph 2, service of the tenor of the judgment on the parties 
shall be substituted “for oral pronouncement. Section 128 reads: ‘‘ (1) 
The parties shall argue the dispute in an oral hearing before the competent 
court. (2) With the consent of the parties the court may render a de- 
cision without an oral hearing.’’ The Supreme Court held that these 
provisions do not violate the Convention. It stated that 


the clause in Art. 6 para. 1 concerning oral pronouncement of the 
decision must not be considered by itself but must rather be examined 
in the context of the first sentence of Art. 6 para. 1, to which it is tied, 
and must be interpreted in the light of the objectives of the Conven- 
tion. .. . As appears from Article 1 of the Convention, its purpose 
is to guarantee the ‘‘rights and privileges’’ laid down in Part I of the 
Convention. Among these rights is, according to Art. 6 para. 1, first 
sentence, the ‘‘right to a fair and public hearing within a reasonable 
time. ...’’ A public hearing, however, is not absolutely required 
but may be replaced by some other proceeding if such other proceeding 
takes the interests of the parties into account in a ‘‘fair’’ manner. 

. . The rule laid down in Art. 6 para., 1 proceeds on the assumption 
that an oral hearing takes place; that follows mainly from the fact 
that it speaks of the exclusion of the public and the press ‘‘from all 
or part of the trial.’’ Thus the rule concerning public pronouncement 
of the judgment is likewise predicated on the existence of a public 
hearing. Where, however, the parties are at liberty to waive a public 
hearing and to reach the decision sought by them in a different but 


796 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 52 


‘‘fair’’ manner, the basis for the requirement of a public pronounce- 
ment of the decision is removed. 


Federal Supreme Court, 3rd Civ. Div., June 27, 1957 (III ZR 51/56). 10 
Neue Juristische Wochenschrift 1480 (7) (No. 40, 1957). 


Laws enacted by occupying Powers—application in State adminis- 
trative courts reviewable by the Federal Administrative Court 


The Federal Administrative Court has jurisdiction, inter alia, to re- 
view decisions of the administrative courts of the States. An appeal from 
a State administrative court ‘‘may be based only on the ground that the 
final decision appealed from rests upon non-application or erroneous ap- 
plication of Federal law’’ or, in appeals from a supreme State administra- 
tive court, on grounds of serious procedural defects (section 56, para- 
graph 1 of the Law concerning the Federal Administrative Court, of 
September 23, 1952, BGB1. I, 625). The question arose (in a case the 
facts of which are not reported) whether the term ‘‘ Federal law’’ includes 
laws enacted by the occupying Powers which remained in effect after Ger- 
many regained sovereignty. The law cited above is silent on the point. 

The Full Bench of the Federal Administrative Court held that ‘‘ Federal 
law’’ in section 56 is contrasted with State and local law. The intent and 
purpose of the Law is to see to it that administrative courts give uniform 
application to all laws that are not exempted from Federal jurisdiction 
by reason of the federal structure of the Constitution. Hence occupa 
tion law must be treated in the same manner as Federal law. This result 
is not incompatible with the decisions of the Federal Constitutional Court 
(1BVerfGE 10; 2 id. 181) which held that the Federal Constitutional 
Court had no jurisdiction to review occupation laws as to their constitu- 
tionality. Resolution of the Full Bench of the Federal Administrative 
Court, Nov. 14, 1955 (BVerwG Gr. Sen. 1 55, BVerwG V C 18.54). 2 
Entscheidungen des Bundecsverwaltungsgerichts 319. 


Bill of exchange to be presented ‘‘three months after conclusion of 
peace’’—interpretation with regard to Great Britain 


Plaintiff, as holder of a bill of exchange made in 1940, sued defendant 
bank as guarantor. The parties had agreed that the bill was to be pre- 
sented for payment not earlier than ‘‘three months after the conclusion 
of peace.’’ The transaction underlying the bill was a so-called ‘‘transac- 
tion to safeguard claims in foreign exchange,’’ a procedure which the 
Reichsbank sponsored during the second World War in order to diminish 
the exchange risks of German importers and exporters. It was a sort of 
clearing procedure, in which the Reichsbank brought together importers 
who owed debts on merchandise to enemy parties in foreign currency, 
and exporters who had accounts receivable in foreign currency which they 
could not collect due to the war. The importer could buy the exporter’s 
accounts receivable against payment of Reichsmarks at an agreed rate of 
exchange; the exporter obligated himself to deliver to the importer the 
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amounts in foreign currency which he had sold to him, ‘‘upon conclusion 
of peace,’’ and at the latest, three montlis after that date. If at the ex- 
piration of that time the transaction could not be carried out, then the 
importer had to resell the foreign exchange to the exporter. In order to 
secure the rights of the importer, the exporter had to accept a bill of ex- 
change made by the importer and have it guaranteed by a bank. The 
transaction in this case was entered into by a German import firm which 
owed English pounds to an English supplier, and a German export firm 
which had pound claims against an English firm. 

The Federal Supreme Court, after having disposed of questions of 
German law on bills of exchange, held that the bill had fallen due on 
August 5, 1955, three months after the effective date of the Convention on 
the Settlement of Matters Arising out of the War and the Occupation, 
which was May 5, 1955 (see Announcement by the Federal Chancellor, of 
May 5, 1955, BGB1. 1955, I1, 628). This was the date which, for the 
purpose of interpreting the clause ‘‘three months after the conclusion 
of peace,’’ must be regarded as the date when the status of transactions such 
as were involved here was finally determined. The London Agreement on 
German External Debts provided only for a settlement of German pre-war 
foreign debts, but did not concern German foreign assets. It was the 
Paris Convention that made it clear that the transaction could not be 
carried out, i.e., that the importer could not collect on the English claims 
(Chapter 6, Articles 3, 4,5). Federal Supreme Court, 2nd Civ. Div., Nov. 
15, 1956 (II ZR 163/56). 22 Entscheidungen des Bundesgerichtshofes in 
Zivilsachen 148. 


Citizenship—persons of German ethnic origin ( Volksdeutsche)—serv- 
ice in the Waffen-SS—Article 116, Basic Law—Law to Settle Ques- 
tions of Citizenship of February 22, 1955 


The jurisdiction of the German court in a divorce proceeding depended 
on the German citizenship of the plaintiff husband. Both parties at the 
time of marriage were so-called Volksdeutsche (ethnic Germans), born in 
Rumania; at the time suit was brought, the husband lived in Germany as 
an expellee; the wife, whose Rumanian citizenship was beyond doubt, lived 
in Rumania. The husband had served in the Waffen-SS at the time of the 
marriage. He claimed German citizenship on that ground and by virtue 
of Article 116 of the Basic Law, which provides: 


Unless otherwise provided by law, a German within the meaning of 
this Basic Law is a person who possesses German citizenship or who 
has been accepted in the territory of the German Reich, as it existed 
on 31 December 1937, as a refugee or expellee of German ethnic origin 
or as the spouse of such person. (Par. 1.) 


The Supreme Court held that Section 10 of the Law to Settle Questions 
of Citizenship of February 22, 1955 (BGB1. I, 65) expressly clarifies that 
Service in the Waffen-SS did not automatically bestow German citizenship. 
Nor did the plaintiff obtain citizenship by any official act. Whether he 
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is a ‘‘German’’ in the meaning of Article 116, paragraph 1, of the Basic 
Law is immaterial. This provision, while giving certain persons the 
same rights as were granted to German citizens, did not confer citizen- 
ship on them; in particular they did not obtain the status of German 
citizens for purposes of private international law. This question was 
highly controversial, but it has been clarified by the Law of February 22, 
1955, which provides that persons who are ‘‘Germans’’ in the meaning 
of the Basic Law without having German citizenship have a right to be 
naturalized upon their application, unless they are dangerous to German 
security (section 6). Since plaintiff has not applied for German citizen- 
ship and has lost his Rumanian citizenship, he is a stateless person. Fed- 
eral Supreme Court, 4th Civ. Div., Oct. 17, 1956 (IV ZR 182/55). 10 
Neue Juristische Wochenschrift 100 (5) (No. 3, 1957). 


Contingent fee agreement made by American attorney enforceable in 
German courts—application of American law not violative of Ger- 
man public policy. 


Plaintiff, an attorney in the District of Columbia, sued the State of 
Bavaria for the contingent fee agreed upon for legal services rendered 
in connection with the application of the Military Government Currency 
Conversion Law to credit balances of the Dachau concentration camp. 
The fee was to be 144 percent of the amount obtained, regardless of whether 
or not the outcome was due to the attorney’s efforts. After successful 
conclusion of the matter the client made a part payment but refused to 
pay the full amount of the percentage on the ground that a contingent 
fee agreement violated German public policy, especially if the fee was 
made independent of the attorney’s activities. Plaintiff was successful in 
the lower courts, and the Federal Supreme Court affirmed, holding that 
the agreement was governed by the law of the District of Columbia, which 
permits contingent fee agreements. In Germany contingent fees were al- 
ways regarded as professionally unethical, and they were held immoral by 
the Supreme Court in cases presenting aggravating circumstances, among 
which was the waiving of causality between the result obtained and the 
attorney’s efforts. A Decree on Attorneys’ Fees of 1944 declared con- 
tingent fee agreements ineffective, and Federal legislation in 1950 adopted 
the rule, which is also found in the draft of a Federal Code for Attorneys 
England and France take the same attitude. Other countries, among them 
the majority of the States of the United States, regard them permissible. 
A German attorney is an officer of the court, and therefore his fee agree- 
ments must be measured by a stricter standard than those of a business 
man. ‘This stricter standard does not apply to a foreign attorney. Under 
the facts of this case it cannot be said that the application of the foreign 
law rule would be contra bonos mores or violative of the purpose of a 
German law in the meaning of Article 30 of the Introductory Law to the 
Civil Code. Federal Supreme Court, 7th Civ. Div., Nov. 15, 1956 (VII 
ZR 249/56). 22 Entscheidungen des Bundesgerichtshofes in Zivilsachen 
162. 
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Extradition—right of asylum of political persecutees—temporary 1n- 


junction 


The competent Court of Appeals had ordered the extradition of a person 
to Yugoslavia, upon a request of the Yugoslav Government, which charged 
the person with having committed in Yugoslavia criminal acts which were 
regarded as ordinary crimes under the law of Yugoslavia as well as of 
Germany. The party claimed that he was an enemy of the Tito regime 
and would therefore be in danger of his life if sent back to Yugoslavia. He 
relied on Article 16, paragraph 2, of the Basie Law, which guarantees the 
right of asylum to political persecutees. Pending the examination of the 
question of political persecution, the court issued a temporary injunction 
preventing the Federal Government from carrying out the extradition 
order. Federal Constitutional Court, Ist Div., May 14, 1957 (1 BvB 
193/57). 6 Entscheidungen des Bundesverfassungsgerichts 443. 


Betrayal of military secrets of the foreign forces in Germany— 
Foreign Forces Convention—applicability of German criminal law 


— jurisdiction of German court 


The accused, a foreign national, had been found guilty by a German 
court of having revealed in a foreign country secrets of the foreign forces 
in Germany, which had been entrusted in part to agencies of the Federal 
Government. The Supreme Court of Bavaria upheld the conviction on 
these grounds: 

1. Such secrets are not only secrets of the foreign forces but at the same 
time also state secrets of the Federal Republic (a) if the subject matter 
affects, directly or indirectly, the general welfare of the Federal Republic 
and thus secrecy is in the interest of the Federal Republic as well; and (b) 
if in addition such secrets were entrusted to authorities of the Federal 
Republic and such authorities had the duty and the intention to safeguard 
the secrets in the German interest. 

The Federal Supreme Court has so held with regard to secrets of the 
former occupying Powers and their armed forces (e.g. 6 Decisions of the 
Federal Supreme Court in Criminal Matters 333). These principles apply 
likewise to the military secrets of the foreign forces as defined in Annex 
A, Title I, section 1, of the Convention on the Rights and Obligations of 
Foreign Forces and their Members in the Federal Republic (effective 
since May 5, 1955). There exists no reason why military secrets of the 
foreign forces, which were entrusted to the appropriate authorities of the 
Federal Republic in the framework of the expressly contemplated co-opera- 
tion (Article 4 of the Foreign Forces Convention) and thus became German 
state secrets, should be protected exclusively by the penal provisions of the 
Convention (Appendix A) and not additionally by those of the German 
Criminal Code (Section 73 of the German Criminal Code provides that 
where one act violates several penal laws that law shall be applied which 
provides for the most severe punishment). 

2. The German court had jurisdiction over the criminal act because it 
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was at least partially committed in Germany. Section 2, paragraph 3, of 
the Criminal Code provides that an act is committed in each place where 
the defendant acted or where the result of his act occurred. The result 
here, inter alia, was that the betrayal abroad of military secrets of the 
foreign forces endangered the security of the Three Powers or their forces 
within Germany. Bavarian Supreme State Court, May 9, 1957 (3 St. 
18/57). 10 Neue Juristische Wochenschrift 1327 (No. 21, 1957). 


Judgments of courts of occupying Powers—Convention on the Set- 
tlement of Matters Arising out of the War and the Occupation- 
double jeopardy 


In 1947 a woman doctor was found guilty by Military Court No. 1 at 
Niirnberg of having participated in medical experiments on inmates of 
a concentration camp, as a result of which many victims died. She was 
sentenced to 20 years’ imprisonment for war crimes and crimes against 
humanity. In 1951 the American High Commissioner reduced the sen 
tence to 10 years. In 1952 the prisoner was released for good conduct. 
Some time thereafter a German criminal proceeding was instituted against 
her, charging her with the malicious killing of several inmates of the con 
centration camp by means of injections. Upon her protest the competent 
criminal court quashed the investigation, and the Court of Appeals af 
firmed. The court of first instance ruled that double jeopardy exists 
only where the accused was tried for the same offense by a German court 
Military Court No. 1 exercised German criminal jurisdiction during th 
occupation, when German sovereignty continued to exist but its exercise 
was temporarily entrusted to the occupying Powers; consequently th 
accused had been tried by a German court and could not be tried again. 
The Court of Appeals reached the same result but disapproved of th 
lower court’s theory. It relied on a decision of the Supreme Federal Court 
(6 BGH St. 176; 7 Neue Juristische Wochenschrift 1252 (1954)), which 
held that courts of the occupying Powers did not exercise German sover- 
eignty but were ‘‘foreign courts’’ for purposes of German criminal law.’ 
The Court of Appeals, in its decision, held that, in the Convention o: 
the Settlement of Matters Arising out of the War and Occupation, th: 
then occupying Powers founded their governmental acts on their own 
national law (eg. Art. 2, par. 1). The finality of foreign judgments 
may, however, be recognized by an international treaty. The Conven- 
tion on the Settlement of Matters Arising out of the War and Occupation 
is such a treaty. It has become internal law by the consent of Parliament 
and ratification as of May 5, 1955. It provides in Article 7, paragraph 1, 
that 
all judgments and decisions in criminal matters heretofore or here- 


after rendered in Germany by any tribunal or judicial authority of 
the Three Powers or any of them shall remain final and valid for all 


1 Consequently the Supreme Court permitted a criminal prosecution on the same 
facts on which the defendant had been acquitted by an occupation court. 
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purposes under German law and shall be treated as such by German 

courts and authorities. 
This does not mean, as has been argued, that the judgments of the occupa 
tion courts should retain the effect which they had prior to the Convention, 
i.e. that of foreign judgments, but rather that henceforth they were to 
have the same finality and validity as the judgments of German courts. 
Consequently, an offense which has been the subject of a final judgment 
of an occupation court cannot be prosecuted again in a German court, ac- 
cording to the rule against double jeopardy enunciated in Article 3, para- 
graph 3, of the Constitution. The decision of the Supreme Court cited 
above does not stand in the way of this result, since that decision was 
rendered prior to the effective date of the Convention. 

The Court of Appeals then affirmed, upon a detailed review of the facts, 
that the facts on which the doctor had been convicted by the Military 
Court were identical with those of the charge here. That they were cate- 
gorized as crimes against humanity by the Military Court, whereas the 
German proceeding defined them as crimes against individual lives, does 
not make any difference. Order of the Court of Appeals of Schleswig, 
Sept. 5, 1957 (Ws 101/57). 11 Neue Juristische Wochenschrift 112 (No. 
23, 1958). 
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BOOK REVIEWS AND NOTES 


Scritti di Diritto Internazionale Pubblico. By Dionisio Anzilotti. Volume 
II, Tome 1. Padova: Cedam, 1956, pp. 729. L.6,000. 


Dionisio Anzilotti was born in Pescia, Tuscany, in 1867 and died there 
in 1950. His long and active life was entirely dedicated to international 
law; he was a teacher in various Italian universities, finally in Rome from 
1911 to 1937, a prolific writer of books and articles, and a judge, from 1921 
until its dissolution, of the Permanent Court of International Justice, over 
which he presided from 1928 to 1930. Anzilotti, together with Triepel, was 
the leading representative of the so-called positive school of international 
law in Continental Europe during the first half of this century. Until 
recently his books had been out of print for many years and his articles lay 
buried in various law reviews, most of them in the Italian Rivista di Diritto 
Internazionale, of which he was one of the founders in 1906. We must be 
grateful, therefore, to the Societd Italiana per l’Organizzazione Interna- 
zionale for having undertaken to collect and reissue Anzilotti’s works. The 
Course on International Law, which constitutes the final statement of his 
basie doctrines in the field, was published as the first volume of Anzilotti’s 
collected works in 1955. The second volume, which includes his other 
writings on public international law, consists of two tomes: the first one 
is now being reviewed; the second will soon be published. Two more vol- 
umes, containing Anzilotti’s writings on private international law (conflict 
of laws), will complete the work. 

Of the writings collected in the tome under review, two, dealing with the 
‘*General Theory of State Liability in International Law’’ (1902) and with 
‘‘International Law in Municipal Courts’’ (1905), respectively, were origi 
nally issued in book form; the others are articles published in Italian legal 
periodicals, with the exception of one that was published in the French 
Revue Générale de Droit International. Some of the articles deal with 
subjects of a general and rather theoretical nature, while others consider 
specific problems of a practical nature, e.g., whether the Kingdom of Italy, 
proclaimed in 1861, was a new state or the continuation of the former King- 
dom of Sardinia, the effect on boundary lines of a change in the course of a 
boundary river, and the international status of territorial bays. 

All the works collected in the tome relate to the early period of Anzilotti’s 
writing, between 1902 and 1917. While some of the views then expounded 
by Anzilotti failed to win acceptance (for instance, his view that the King- 
dom of Italy was a new state), several attained wide recognition both in 
Italy and abroad. In dealing with state liability, for instance, he proceeds 
on the assumption that states, not individuals, are the subjects of interna- 
tional law in the present historical phase; hence there may not be interna- 
tional liability of a state toward an individual, and by the same token an 
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individual, not being a subject of international law, may not be held to be 
internationally liable; therefore, in the case of an international tort, inter- 
national liability may be only the liability of the state to which the tort- 
feasor belongs towards the state to which the victim belongs. This theory, 
that the late Professor Borchard was later to expound in this country, is 
still widely accepted. With regard to constitutional restrictions on treaty- 
making power, Anzilotti thought, consistently with the view still prevailing, 
that disregard of such restrictions does not affect, as a rule, the binding force 
of a treaty from the viewpoint of international law. 

On the other hand, a comparison between some of the writings in the 
volume and Anzilotti’s subsequent works show a substantial change in his 
thinking through the years; thus, with regard to the relationship between 
international law and municipal law, Anzilotti maintained at the time that 
international law as such might be directly enforced by a state court under 
certain circumstances; this view he was later to repudiate in favor of the 
theory of the absolute distinction and complete separation between inter- 
national law and municipal law (the so-called ‘‘ dualistic theory’’ 

Although the present interest of some of the collected works is somewhat 
dimmed by the passage of time, by the subsequent developments of interna- 
tional law, and to some extent by the very fact that some of the then novel 
doctrines of Anzilotti are now generally accepted, the importance of the 
writings is more than historical. Not only do they attest to the extra- 
ordinary vigor of Anzilotti’s thinking and to his seldom exceeded mastery 
of the theory and practice of international law, but they still constitute 
indispensable reading for all those who are interested in a systematic study 
of the basie doctrines of international law. 

ANGELO PIERO SERENI 


The Basis of Obligation in International Law and Other Papers. By the 
late James Leslie Brierly. Selected and edited by Sir Hersch Lauter- 
pacht and C.H.M. Waldock. New York and London: Oxford University 
Press, 1958. pp. xxxvi, 387. Index. $8.00; 50s. 

Here is a book, a collection of essays and addresses, full of political 
wisdom and practical statesmanskip. Some of them are dated, i.e., they 
deal with problems of international law that have now been fundamentally 
changed by the circumstances of the time. Others are as applicable to- 
day as when they were written or delivered, but all are marked by the 
impress of a constructive mind, seeking always to find a solution for the 
concrete problems of international intercourse. 

What was it that characterized all that Professor Brierly wrote, from 
his inaugural lecture before the University of Oxford in 1924 down to his 
latest lecture before the University of Edinburgh in 1949? Doubtless it 
was his ability to get behind the words and phrases that are in current 
use with governments and dig down to the fundamental principles and 
assumptions that underlie the formal language of diplomatic documents. 
In The Basis of Obligation in International Law the author sets his course 
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by disposing of the doctrine that dominated the thinking of jurists for so 
many years, that international law arises from the consent of nations, ideas 
which found more concrete expression in the volume on the Law of Nations, 
published the same year. 

Brierly was relentless in his attack upon ‘‘sovereignty,’’ ‘‘indepen- 
dence’’ and ‘‘equality.”’ In his inaugural lecture of 1924, and more for- 
cibly in one of his last addresses in 1949, he points out the inconsistency of 
‘sovereignty,’’ in the sense used by governments, with the conception of 
law. ‘‘Sovereignty’’ and ‘‘Independence’’ are continually being reduced 
in actual content, but being used by governments as if they still meant 
what they meant a generation or a century before. So too with **equal- 
ity,’’ which in fact represents only a small area of what the word itsel! 
implies. Associated with his attempt to relate those ideas to the actual 
facets of international intercourse was his attack upon the doctrine of 
‘‘fundamental rights,’’ which seemed to him to encourage states to take 
positions out of line with the practical conditions of international inter- 
course. One of the many enlightening passages in the volume comments 
upon the danger lest the codification movement should present the problem 
of peace ‘‘as so much simpler than it really is..’ Commenting upon the 
draft codes of American international law published by the Pan Ameri- 
can Union in 1925, he observed that the ‘‘definite step in the progress o 
civilization and the promotion of peace,’’ which Secretary Hughes found 
in the draft conventions, would only be taken by way of a code of interna 
tional law ‘‘when that code is one that the nations enter into for the pur- 
pose of recognizing not only the rights, but also the reasonable interests 
of other nations, rather than for that of proclaiming their own ‘complete 
independence, liberty and sovereignty. °° That is what we are now try- 
ing to do thirty years later, taught by the bitter experience of the second 
World War. 


Not a single one of the twenty-nine papers is without its words of wisdom 


down to the closing comments on the United Nations: 
Institutions cannot of themselves create a community, but they can 
provide the soil in which men can learn to work together and grow int 
a true community; that is what an institution like the United Nations 
does, and why, with all its imperfections, it is our duty and our inter 
est to support it. 

A lengthy appreciation by Sir Hersch Lauterpacht adds its own separate 


value to the volume. 
C. G. FENWICK 


Mezhdunarodnoe Pravo (International Law). Akademiya Nauk SSSR 
Institut Prava. (Academy of Sciences of the U.S.S.R. Institute of 
Law) Moscow: 1957. pp. 471. 11 rubles 75 kopeks. 

The U.S.S.R.’s most distinguished international lawyers have joined for 
the first time since Stalin’s death to write a general textbook for use in 

Soviet law schools. Under the responsible editorship of Judge F. I. 
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Kozhevnikov of the International Court of Justice, the venerable Professor 
E. A. Korovin, and former International Court Judge 8. B. Krylov, to- 
gether with four neweomers (V. V. Evgenev, S. V. Molodtsov, K. Y. 
Chizhov and V. M. Shurshalov) there has been prepared what amounts to a 
revised edition of the general textbook published in 1951 under Korovin’s 
editorship. 

There is no less militancy in this volume than in its predecessor. Pro- 
fessor Korovin in his section still finds it desirable to attack American 
international lawyers as ‘‘the most fanatical defenders of imperialism,”’ 
singling out for special attention Philip Jessup for saying that state sover- 
eignty is an archaic concept, Clyde Eagleton as an apologist for world 
government and law, Pitman Potter as an exponent of preventive war, 
Charles Fenwick as representing the militaristic theories of the German 
General Staff, and the American Society of International Law and its 
JOURNAL as showing in recent times the greatest activity among bourgeois 
internationalists. Books on Soviet attitudes toward international law by 
Taracouzio, Calvez and Lapenna are dubbed ‘‘pseudo-scientifie falsifica- 
tions misinterpreting Soviet international law principles and practice.’’ 
C. C, Hyde is accused of idealizing American international practice. 

Korovin avoids the argument into which he fell in the 1940’s in trying 
to determine whether international law was bourgeois or socialist. He 


defines international law as 


a complex of norms regulating the relations between states in the 
course of their struggle and collaboration, having as its aim the guaran- 
tee of their peaceful coexistence, reflecting the will of the ruling 
classes of these states, and defended in case of necessity by compulsion 
exercised by states individually or collectively. 


He finds that the Soviet Union and other socialist states are enriching 
international law and contributing to its positive development by creating 
new international acts to further its fundamental principles, such as 
sovereign equality of states, self-determination of nations, impermissibility 
of intervention in internal affairs, territorial inviolability, peaceful co- 
existence and collaboration of states regardless of their social structure, 
the honest execution of obligations voluntarily assumed. There is no sug- 
gestion in his pages that some of these listed principles have found a place 
in the arsenal of Soviet foreign policy to prevent realization of some of the 
major attempts of recent years to organize a world community of states, 
which to most Americans seems essential to preservation of peace and im- 
provement of the economic condition of men. 

There is still a suggestion that a new socialist international law is to be 
reckoned with. In spite of some recent denials by Korovin’s colleagues 
that there is socialist international law to be opposed to present interna- 
tional law, Korovin sees new forms of international collaboration appear- 
ing, ‘‘which can be looked upon from the point of view of law as elements 
giving birth to socialist international law which belongs to the great fu- 


ture.’’ He considers present law to be 
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the reflection of the congruence of wills of a long line of states in the 
form of an international treaty or custom established as the result of 
long practice. 

While the death of Stalin seems not to have reduced Professor Korovin’s 
ardor in attacking the non-Soviet world, it has permitted him to be less 
passionately patriotic in his account of the history of international law. 
Grotius is no longer removed from his position in history to be replaced 
by Marx and Engels, as he was in one of Korovin’s earlier works. Grotius 
is now called ‘‘the father of the European science of international law.’’ 
Marx and Engels are called the men ‘‘who provided the first really sys- 
tematic analysis of basic problems in international law in the period of 
premonopoly capitalism.’’ Korovin insists that international law does 
not begin with Grotius, but holds that the motherland of international law 
must be recognized as being China, India, Egypt and other states of the 
ancient East. He argues that the Russian people and the Russian state 
in the capitalist epoch added markedly to international law. 

Stalin’s death has permitted Korovin to refer to some works never men- 
tioned in Stalin’s declining years. Thus, the book of E. B. Pashukanis is 
listed in the text, although not in the working bibliography at the end ol 
the book, and Korovin’s own 1924 volume, which was in eclipse for many 
years, is mentioned in both places. 

Detailed institutions of international law appear in the works of Koro- 
vin’s colleagues, which follow his general exposition. Judge Kozhevniko\ 
writes on treaties to say that the unchanging tradition of Soviet diplomacy 
is to struggle against the reactionary revision of treaties, and that no 
revision of the United Nations Charter is acceptable if it has the tendency 
of shaking the foundation of the organization, namely, the unanimity of the 
great Powers in the Security Council. Judge Krylov writes on the Inter- 
national Court in critical terms of its opinions in the Corfu Channel case. 
the Morocco case between the United States and France, the advisory opin- 
ions on the Peace Treaties and South African trusteeship, but he finds it 
possible to add that ‘‘the Court has in many eases issued a correct decision 
and given well founded advisory opinions.”’ 

The lesser-known authors treat the details of territory, citizenship, sub- 
jects of international law, and foreign policy agencies. Airspace is claimed 
to be the territory of a state to an unlimited height above its land and 
territorial waters, including both troposphere and stratosphere. Nothing 
is said of the problem of Sputnik navigation. The Chicago Convention 
of 1944 is denounced because ‘‘it conflicts with the sovereignty of states 
over air space.’’ The Arctic sector principle, long espoused by the 
U.S.S.R., is declared inapplicable to the Antarctic, since the littoral states 
are thousands of kilometers from the Antarctic Continent. From this it 
is argued that the question of the Antarctic regime must be decided by 
taking into consideration the rights and interests of all interested states, 
and 

None of the states now pretending to rights to decide the questions of 
the regime of the Antarctic have any better reasons (historical, eco- 
nomic, political or legal) than has the U.S.S.R. 
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Asylum is considered from the point of view of its purpose. If it aids 
one working for revolution in his homeland, it is legal. If it aids one 
fleeing the U.S.S.R., it is aggressive and reactionary. The asylum given 
in the U. S. Legation in Budapest to Cardinal Mindszenty is denounced as 
illegal in international law, although it is admitted that the right of asylum 
is recognized in Latin America. Extradition is likewise considered from 
the point of view of the purpose to be achieved. It is hailed as progressive 
when used between Eastern European states to assist in punishment of 
dissidents, but denounced when used for reactionary purposes as a means 
of political struggle between states. 

Professors Jessup, Lauterpacht and Scelle are criticized for trying to 
broaden the circle of subjects of international law to include international 
organizations and physical persons. It is admitted that international or- 
ganizations can have wide powers, even like those of a subject of interna- 
tional law, but they cannot be considered to be the same as the states that 
create them, for to be a subject of international law one must have terri- 
tory and population, and an international organization has neither. 

This volume will undoubtedly be translated by foreign offices and scruti- 
nized for its hints as to future Soviet policies. Professor Korovin wrote 
long ago in reviewing Taracouzio’s book, The Soviet Union and Interna- 
tional Law, that an error had been made in supposing that Soviet profes- 
sors spoke for their government in their treatises. Surely a line must be 
drawn between a professor and the Soviet Foreign Ministry, but Soviet 
review procedures are such that a manuscript as important as the present 
one could hardly be published until it had been criticized and approved by 
the political authorities. It may be repudiated, but its general tenor sug- 
gests the direction of Soviet foreign policy in the post-Stalin era. 


JoHN N. HAzarp 


Chung-kuo yii kuo-chi-fa (China and International Law). Vol. I. By 
Tang Wu. Taipei, Taiwan: Chinese Cultural Publishing Commission, 
1957. pp. xxii, 274. NT$17.00. 


This book is one of the newest additions to the Chinese literature on 
international law. The author is a Chinese career diplomat with wide 
experience and is now the Chinese Minister to Liberia. 

This volume, the first of four volumes of the work, contains nine chapters 
dealing with the historical background, the basis, the theories, the rules and 
the supremacy of international law (Chapters 1 to 5), the organization and 
members of the international community (Chapters 6 and 7), and the 
problems of recognition (Chapters 8 and 9). It took the author almost 
four full years to complete his manuscript (Preface, p. ii), and, as evi- 
denced by the extensive footnotes, there is really a great deal of laborious 
work involved. 

It is especially gratifying to the reviewer to see that the author shares his 
ideal of making good use of Chinese source materials side by side with those 
usually available to scholars in the West. Certainly, the author has 
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rendered a valuable service by setting straight certain essential facts con- 
cerning some of the most controversial problems of international law in 
China’s international relations during recent years, such as the closure of 
the seaports of the Chinese mainland (pp. 264-268). 

However, there are several points upon which second thought might be 
helpful. First of all, the content of the book does not seem to justify the 
title. When one reads the title ‘‘Chung-kuo yii kuo-chi-fa,’’ he would be 
naturally inclined to believe that it must be a specialized book like Jean 
Esearra’s La Chine et le droit international (Paris, 1931), dealing with 
China’s special problems of international law. As a matter of fact, this 
book is not so specialized, but is a general treatise on international law, 
with occasional references to China. 

Some terms used by the author are rather of a novel type of doubtful 
value. For instance, he advocates the use of the term ‘‘State under inter- 
national law’’ in place of the simple word ‘‘State’’ for the ‘ 
of study’’ (p. 185), and so he did (pp. 186, 215). He cites J. L. Brierly’s 
Law of Nations in support of his contention, but a check on that book re- 
veals that Brierly has never used such a term. ‘lhe nearest inference is 
probably this subtitle: ‘‘General Notion of States in International Law’’ 
(Italics are reviewer’s) in Chapter IV thereof. 

The author seems to be fairly objective throughout the whole volume, 
although marked nationalism and patriotism are understandably visible 
here or there. It is a commonplace for Chinese writers to use the first 
person instead of the third person, and the present author makes no ex- 
ception to this practice (pp. 11, 15, 17, 29, 31, 34, 37, 41). These and other 
similar technical defects can easily be eliminated when the book comes up 
for revision in the future. 


‘convenience 


SaMuEL SuHrg-Tsat CHEN 


Interpretacja Traktatow (Interpretation of Treaties). By Ludwik Ehr- 


lich. Warsaw: Wydawnictwo Prawnicze, 1957. pp. 235. 

In 1928 Professor Ehrlich delivered a series of lectures at The Hague on 
the interpretation of treaties, which were published in the Recueil des 
Cours de l’Académie de Droit International in 1929. The present book is 
a new treatment of the subject from a different perspective. In it the 
author traces the history of the principles of the interpretation of treaties 
to Cicero’s De Officiis, while in the Hague lectures the historical part be- 
gan with Gentilis. In addition, the years 1929-1956 have produced 
numerous new judicial decisions, in particular some sixty rulings on the 
interpretation of treaties by the Permanent Court of International Justice 
and numerous theoretical works, including the Draft of the Convention on 
Treaties with a commentary prepared by the Harvard Research in Interna- 
tional Law, the discussions of the Institut de Droit International at its 
sessions at Bath (1950), Siena (1952), and Granada (1956), and many 
monographs and major works containing chapters on the subject. Al- 
though no change has been made in the organization and arrangement of 
material of the present book, it is substantially a new work. 


1958] BOOK REVIEWS AND NOTES 809 


The work consists of six chapters: I. The Problems of Method; II. 
History; III. Fundamentals; 1V. Necessary Premises of the Interpreta- 
tion of Treaties; V. Search for the Intention of the Parties in the Text; 
and VI. Search for the Intention of the Parties Beyond the Text. The 
fundamental fact which in the last analysis determines, according to the 
author, the rules of. interpretation of treaties is the co-existence of 
sovereign states which can be bound only by their own will. Consequently 
he takes a different position from Professor Hyde, according to whom 
‘‘it is the contract which is the subject of interpretation, rather than the 
volition of the parties.’’ Professor Ehrlich, proceeding from the prin- 
ciple of good faith, states that ‘‘international agreements must be in- 
terpreted .. . so as to bring about the result which the parties to the 
agreement really intended. ...*’ In his search for the rules of interpre- 
tation leading to the discovery of the real will of the parties Professor 
Ehrlich points out that 

it so often happens that many different men and groups of men take 
part in drafting what ultimately becomes the text of a treaty that the 
conception of the will of the parties must in each particular case be 
understood in the light of the peculiar circumstances of the case. 
Consequently there are no hard and fast rules of interpretation of inter- 
national treaties. ‘‘Common rules of international law offer only certain 
presumptions which are recognized in practice but may be rebutted in any 
individual case.’’ In each case the criterion for the acceptance or re- 
buttal of an interpretation of the text of a treaty is the will of the parties. 

The historical part of the book has been enriched by an analysis of the 
views of several authors who were not included in the 1929 version. In 
addition to the analysis of Cicero, Professor Ehrlich has included one of 
medieval canon law, of the views of important canonists (Bartolus, Baldus 
and Panormitanus), of the Polish jurist Przyluski, of the views of Zwinger, 
whose work Theatrum vitae humanae (1565) contained a chapter on the 
interpretation of treaties and was used by others, among them Gentilis. 
Among the new material important for the tracing of the history of 
jurisprudential writings on the subject the author also discusses the 
De foederum iure by Besold, a less well-known but important jurist of 
_the seventeenth century. 

An extensive summary in English adds to the value of the book which 
thus is made useful to a public not conversant with Polish. 

There is no need to stress the importance of the subject which is one of 
the pivotal questions of international law, where agreements between 
States are the principal source of its growth and development. Clarity 
of exposition, consistent reference of the argument to the basic principles 
of international law, and constant illustrations of the argument by inter- 
national practice and literature make this book an outstanding addition 


to the literature of international law. 
KAZIMIERZ GRZYBOWSKI 
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Le Riserve nei Trattati. By Edoardo Vitta. (Universita di Torino 
Memorie dell’Istituto Giuridico, Memoria XCVII.) Torino: G. Giappi- 
chelli, 1957. pp. 154. L. 1400. 


About five years ago the controversial advisory opinion of the Inter- 
national Court of Justice, by an almost evenly divided court, on Reserva- 
tions to the Convention on Genocide (1951), the different conclusions 
reached in the matter of reservations to multilateral treaties by the Inter- 
national Law Commission at its third session (1951), and the somewhat 
inconclusive Resolution 598 (V1) of the General Assembly on reservations 
to conventions negotiated under the auspices of the United Nations (1952) 
eaused a flurry of writings in which the whole topic of reservations to 
multilateral treaties was hotly, even though not always competently, 
debated. The entire subject has now been reconsidered in a calmer and 
more detached view in this valuable book by Professor Vitta. While he 
shares the interest of most Italian scholars in the theoretical aspects of 
international law, his exposure to common-law technique and thinking 
during several years of his life outside of Europe, has taught him to 
subordinate strictly logical considerations to the hard realities of inter- 
national life. No wonder, therefore, that in this monograph on an in- 
tensely practical subject he has given due consideration to the fact that 
the number of multilateral conventions as well as the number of states 
eligible to become parties to them has greatly increased and that, as a 
consequence, the number of possible conflicts with regard to each of a 
multilateral treaty’s provisions has increased to an even greater extent. 
This is the reason why international organizations, under whose auspices 
most of the multilateral conventions have been drafted and negotiated 
(e.g., the Organization of American States and the United Nations), have 
sought ways and means whereby the lack of assent to some minor point 
by all of the prospective parties should not prevent the convention from 
acquiring binding force, at least as to the major provisions, among all the 
states that are in agreement as to the latter. These practical considerations 
underlie the various attempts at circumventing, if not altogether departing 
from the so-called classical theory of reservations, which maintains that 
a state entering a reservation to a convention may not become a party 
to the convention unless all the other parties have assented to such reserva- 
tion on its part. 

Rather than expressing his own views on the subject, Vitta in the 
present work seeks to set forth the subject in a clear and systematic 
manner. Thus, the first chapter of his work (pp. 7-58) describes and 
classifies the various types of reservations (1.e., reservations during negoti- 
ation, upon subscription and upon ratification of or adhesion to a multi- 
lateral convention). The second chapter (pp. 59-96) explains the differ- 
ences in nature and effect between the various types of reservations. The 
third chapter (pp. 97-142) analyzes the nature and scope of the various 
devices adopted to give effect to treaties even though reservations entered 
into by some members have not been assented to by all other parties, the 
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specific results which those devices seek to achieve and the extent to which 
they are valid under present rules of international law. 

Vitta’s work gives a clear, orderly and complete picture of a topic which 
is presently in a state of flux. It would be presumptuous to hope for more 
at this time in view of the almost hopeless state of confusion into which 
the entire topic of reservations to multilateral treaties has been thrown. 


ANGELO Piero SERENI 


Collective Security under International Law. By Hans Kelsen. (U. S. 
Naval War College, International Law Studies, 1954. Vol. XLIX.) 
Washington : U. S. Government Printing Office, 1957. pp. vi, 275. Index. 
$1.75. 

Professor Kelsen’s high standing as a scholar is sufficient to commend 
in advance any volume that comes from his pen. But in this case he has 
chosen a subject that will at once challenge attention. The main function 
of the volume, in the words of the author, ‘‘is to show that collective se- 
curity is an essential function of law,’’ that it is ‘‘by its very nature a 
legal problem.’’ A generation ago there were many in high places to 
contest the thesis. Today the bitter lesson of two world wars has estab- 
lished the principle for practical purposes, in spite of the difficulty of 
putting it into practice. But the legal aspects of the thesis remain to be 
clarified, and this is what Professor Kelsen does with all his power of legal 
analysis and systematic presentation. 

After a survey of the different degrees of collective security, dealing 
chiefly with the peaceful settlement of disputes and the removal of th 
causes of the illegal use of force, the author proceeds to distinguish between 
collective security under general international-law and under particular 
international law. The distinction is a bit subtle, but it amounts to the 
distinction between customary law and treaty law when not all of the 
states are contracting parties. Under the head of ‘‘particular interna- 
tional law’’ the chief problem is the definition of aggression, which the 
author analyzes in all of its possible forms, distinguishing between methods 
of defining aggression and presenting clearly the difficulties in determining 
the aggressor. This is followed by an equally careful analysis of sane- 
tions and of preventive measures, and under this head a discussion of the 
problem of disarmament. 

The volume, being closely reasoned, is hard reading in places and the 
reviewer wishes that some of the illustrative material in the extensive 
notes might have been woven in the text. But we must be grateful for 
what we are given, an acute analysis of a fundamental principle, the ap- 
plications of which we can make from our own knowledge of recent 
history. 

C. G. Fenwick 
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Evolution or Revolution? The United Nations and the Problem of Peace- 
ful Territorial Change. By Lincoln P. Bloomfield. Cambridge: Har- 
vard University Press, 1957. pp. xii, 220. Index. $4.50. 


The United Kingdom has long surpassed the United States in producing 
polished little books packed with big ideas. The volume reviewed here 
is one of the few American products that can be said to have attained this 
admirable standard. It is a closely reasoned, gracefully written, and 
mercifully brief essay on the age-old problem of peaceful change, with 
special emphasis on the contributions of the League of Nations and the 
United Nations. 

While the author recognizes that the term peaceful change can be, and 
has been, stretched to cover many different functions, he quickly sets the 
reader straight by defining precisely what he intends to focus on: ‘‘the 
transition of territories from one international political and legal status 
to another, primarily by nonviolent means.’’ The first chapter is a philo- 
sophical curtain-opener followed by four chapters on the League of Nations 
experience and three on the United Nations. Then come two chapters 
on the legal aspects of the problem and finally two on the implications of 
the study for United States foreign policy. 

The marrow of the author’s thesis can best be conveyed by summarizing 
some of his principal conclusions. He suggests, for example, that the 
major factors that have determined the success of peaceful settlement 
efforts include: (1) whether there is a ‘‘direct clash of interests between 
hostile great powers’’; (2) the ‘‘magnitude of the problem to the parties’’ 
(3) the ‘‘degree of intensity of feeling generated by an issue’’; (4) 
whether the United Nations is involved; (5) whether there is ‘‘ prior agree- 
ment among the parties’’; and (6) whether the societies involved ‘‘are 
pursuing finite goals which ... can be negotiated peacefully.’’ This 
list does not pretend to be exhaustive, but it does present a revealing and 
useful line of reasoning. Perhaps the most conspicuous omission is the 
factor of whether the major, as well as other, powers, when they are not 
directly involved, use their influence to encourage peaceful settlement. 

The author is somewhat less clear in telling us where he stands on the 
general usefulness of the United Nations in the cold war. In one place 
(p. 133) he says; ‘‘The value of the United Nations in the East-West 
conflict in terms of peaceful settlement ... , peaceful change ... , and 
universal collective security ... is highly questionable.’’ In another 
place, (p. 128) he praises the United Nations for extraordinary achieve- 
ments in one of the most threatening cold war situations: ‘‘In Korea it 
blocked violent change and brought about peaceful change in the South.”’ 
Further down the same page, he adds the modifying note, ‘‘The one act 
of ‘displacement’ was the defeat of the communist attempt to alter the 
deadlocked status quo in Korea, but this ranks as collective security 
action, and was certainly not peaceful change on either side.’’ One does 
not blame the author, of course, for experiencing some difficulty on this 
point, for this is a most complex experience to appraise. Those who have 
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emerged with simpler conclusions have seldom equaled Mr. Bloomfield’s 
understanding of the problem. 

Despite the author’s emphasis on his practical realism, perhaps the most 
striking aspect of his work is his conclusion that a standard and a com- 
munity above the nation-state are not only desirable but feasible and 
presently emerging: ‘‘It is often helpful and necessary to set... [a] 
presumptive fusion of goals against the particular interests of members, 
as the standard to which they should aspire and even conform.’’ ‘‘ Above 
all, it (the United Nations) can work to create new building blocks of 
international community from which organization and law will follow.’’ 
It is heartening to find a practitioner who sees the faint strands of common 
interest that are beginning to thread their way across national boundaries, 
as well as the undeniably stronger loyalties that are still entwined about 


the individual nation-state. 
H. Fietp Havinanp, JR. 


Die Vereinten Nationen und die Nichtmitglieder. By Josef Séder. Bonn: 
Ludwig Roéhrscheid Verlag, 1956. pp. 283. DM. 24. 


The problem of relations with non-member states has troubled most if 
not all international organizations in recent decades, especially the League 
of Nations’? and the United Nations. The provision in the League Cove- 
nant relating to this matter (Article 17) was very mild and was never 
invoked—it would probably have had no effect in any case. The pro- 
vision in the United Nations Charter (Article 2, paragraph 6) dealing 
with this matter is extra-legal, pretentious, and purely political. It has 
not so far had any effect. 

Dr. Séder’s monograph is thorough, competent and intelligent. The 
author deals with the position of the United Nations in general interna- 
tional organization, the aims of the United Nations, procedure, and then 
the constitutional and practical position of non-members in (sic) the 
United Nations, broken down by reference to general and special organs 
thereof. A further section deals with the purely juridical aspects of the 
matter. 

The author reaches the wise conclusion that much remains to be done 
in this matter or, in fact, that we do not know exactly where we stand 
in relation thereto. He gives us a splendid start in this research. 


Pitman B. Porter 


Les Nations Unies et la Conservation des Ressources de la Mer. By 
H.Ph.Visser ’T Hooft. The Hague: Martinus Nijhoff, 1958. pp. vi, 
426. Index. Gld. 24. 


The present volume, appearing on the eve of the Geneva Conference, 
is still of great value for an interpretation of the work of the Conference 
in spite of the vast documentation and the record of the exhaustive dis- 


1The League and Other International Organizations (Geneva: Geneva Research 
Centre, 1934). 
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cussions that marked the attempt to formulate new laws of the sea. The 
author has the happy faculty of formulating principles in clear and 
specific terms, and the equally happy faculty of proposing clear and 
definite conclusions for the problems before him. 

By way of background for the study of the conservation of the resources 
of the sea, Part One of the volume enters upon an analysis of the general 
problem of codification, which might, indeed, prove to be a useful intro- 
duction to any other study of an attempt to modify existing traditions 
to the new needs of the international community. In this connection the 
examination of the distinction between ‘‘codification’’ and ‘‘ progressive 
development’’ is shown to be without adequate basis, and it has now been 
rejected in the practical work of the International Law Commission. 

Part Two enters upon a ‘‘case-study in codification,’ i.e., the work of 
the International Law Commission in handling the problem of the con- 
servation of natural resources. Here the study directs itself to the 
concrete aspects of the situation, the powers of the coastal state and the 
modern conditions justifying certain extensions of coastal waters; the 
claims made at Mexico City in 1956 and at the Conference at Ciudad 
Trujillo; the urgency of codification and the principles adopted at the 
Rome Conference, and the final draft of the International Law Commis- 
sion. Part Three presents the problem of codification in its political 
setting, the elements involved and the ‘‘encounter,’’ as the author de- 
scribes it, between the general interest and political realities. 

To be commended is the English version of the Table of Contents which 
follows the French text, enabling those whose knowledge of French is less 
complete to segregate a particular issue which they wish to study more 


‘ 


in detail. 
C. G. FENwIcK 


Soviet Satellite Nations: A Study of the New Imperialism. A Symposium 
Edited by John H. Hallowell. Gainesville, Florida: Kallman Publish- 
ing Co., 1958. pp. 244. $3.00. 


Stiff resistance to Soviet expansionist military schemes will prevent 
their realization. On the other hand, when there is chaos already ex- 
isting in an area bordering the U.S.S.R., Soviet troops appear. This is 
the conclusion of several authors in Professor John H. Hallowell’s sym- 
posium on Soviet policies, both within satellite areas and beyond to 
non-Satellite border states. Authors on the Middle East, India and 
China suggest that Comintern doctrine bears rereading to understand 
current Soviet policies. They indicate Soviet intent to join with native 
bourgeois elements in ousting feudal forces before any attempt to estab- 
lish Communist parties as monopoly rulers. Soviet troops can be relied 
upon to remain outside the Middle East as long as Nasser retains power, 
and likewise India will not be marked for invasion while Nehru and the 
Congress are popular and prevent chaos. 

This and other insights make Hallowwell’s volume valuable, even though 
the rush of events has already dated it. George Lenczowski’s chapter on 
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the Middle East will naturally attract most attention. He finds that 
Communism as an ideology in the area has primary appeal to educated 
and semi-educated city dwellers, and not to agricultural workers or the 
poor. These elements join Communism because it offers in their minds 
a way to pay back the West for setting up Israel and perpetuating certain 
elements of colonialism. This and not any deep-seated desire for adoption 
of Soviet-type societies motivates them, and there are few deterrents 
such as attachment to civil liberties in Arab society to provide the re- 
straint to Communist-inspired united fronts which one finds in the West. 

Indian intellectuals are moved to sympathy with the U.S.S.R. for 
other reasons in the eyes of Gene D. Overstreet. He suggests they favor 
the Soviet Union over the United States because of the former’s lower 
standard of living which makes it appear to possess a purer, a more 
‘‘spiritual,’’ technology, one which is more worthy of imitation. If this 
be true, it is evident how much we Americans have to learn in drafting 
our information programs for Asia. 

For the areas already within the Soviet orbit the authors present 
similarly arresting ideas. Hannah Arendt suggests that post-Stalin re- 
laxation is due not to pressure from below but because purge policies 
ereate prohibitively high costs in human material. She excludes multi- 
party systems as a possible entering wedge for democratic forces in these 
areas because of Continental attitudes toward parties. She finds such 
forces rather in the workers’ councils. Zbigniew Brzezinski foresees no 
real advance of democratic forces in Poland because in his view the 
Soviet system requires acceptance of the primacy of the U.S.S.R. and the 
dictatorship of the proletariat as defined by the U.S.S.R. Edward Taborsky 
sees no liberalization in Czechoslovakia because the rulers need Soviet 
support to stay in power, and further, as opportunists, rather than Com- 
munist enthusiasts like Tito, they have no interest in developing Com- 
munism as a living program. He finds that only real believers are 
innovators. 

Symposia provide such varied fare that no review can do justice. 
Suffice it to say that this book is challenging in presenting sometimes 
unsuspected elements that make for Soviet success and failure along her 


frontiers. 
JoHN N. Hazarp 


American Foreign Policy, 1950-1955. Basic Documents. Department of 
State, General Foreign Policy Series 117 (Publication 6446). Wash- 
ington, D. C.: U. S. Government Printing Office, 1957-58. Vol. I: pp. lx, 
1708; Vol. II: pp. lxxxv, 1709-3245. Index. $5.25 each; $10.50 a set. 


These volumes inaugurate an annual series, compiled at the request of 
the Secretary of State, which is as useful as a collection as it is revelatory 
of what the Government regards as foreign policy. Action or the position 
taken on nearly 200 subjects are set forth in 997 documents, which in many 
cases continue the record of the Senate Committee on Foreign Relations, 
A Decade of American Foreign Policy: Basic Documents, 1941-49. The 
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selective assembling of these papers by the Historical Division of the 
Department of State provides a record of the matured decisions on the 
numerous questions which have come before it. Almost any inquirer will 
find the selection as satisfactory or more so than one he would whip up 
for himself on a subject. A very large number of subjects are covered 
not only by the decisive documents but also the explanatory or expositional 
statements by officialdom at the time. 

The period covered by the book includes part of the tenures of two 
Presidents and two Secretaries of State. Their State of the Union 
messages and speeches on the principles and objectives of foreign policy 
are not as sharply contrasted as their known personalities. Throughout 
the 20 parts into which the book is divided the continuity of policy is more 
evident than its divergence under different hands. On the other hand, 
volubility in 1950-52 was considerably less than in 1953-55, notwithstand- 
ing that this record includes, for example with treaty texts, relevant 
messages, reports and excerpts from hearings, as well as liberal reprints 
from news conferences. 

No incident, negotiation or transaction occurring within the period is 
omitted, to the best of the reviewer's recollection. Treatment varies from 
the bare records in such matters as the Oatis or Vogeler cases, the Goa 
comment, the Habomai Islands incident, to the essential documentary 
story of Korea from invasion to armistice. The quantity and diversity 
of this material raises the question of where ‘‘foreign policy’’ may be 
found. Everything in this book is presented officially as American 
foreign policy, and we may accept the claim if we grant that some docu- 
ments establish, define or record foreign policy while others apply it 
or exemplify its exercise. 

The book contains 45 treaties to which the United States is a party, each 
accompanied by one to three related pieces in the nature of glosses. There 
are as many treaties to which the United States is not a party, but the 
existence of which affects its interests or relations, the whole complex of 
European regional arrangements, the Middle East internal and external 
arrangements, and the Bandung Conference of April 24, 1955, being 
typical. Nearly 75 resolutions of the United Nations are printed, a third 
of them relating to the functioning of the Organization and the rest deal- 
ing with matters like Trieste, Palestine and Korea; the United States 
took a position on them all. There are some 50 enactments of Congress 
and Executive Orders, some declaring a position, others authorizing action 
with or without appropriations. Add half a dozen resolutions of the 
Organization of American States and some papers of the International 
Court of Justice, as well as all the reports and other papers related to the 
foregoing documents, and it appears that about half of the material 
that presents a 6-year record of American foreign policy is derived from 
areas recognized in international law. 

The rest seems to be definable as the product of bilateral or multilateral 
diplomacy. Bilateral application of foreign policy is confined to a few 
states, Canada, Japan, the Philippines, the Communist bloc for incidents. 


1958} BOOK REVIEWS AND NOTES 817 


By 1950 the American position toward the Soviet Union was total oppo- 
sition to amoral Communist methods, active insistence on military su- 
periority against anticipated attack, and relative ineffectiveness against 
the many phases of subversion. Opposition to Communism and its posited 
threat of violence permeate American foreign policy as displayed in this 
book, showing their effects in the security, economie and foreign aid ac- 
tivities, as well as relations with Latin America. With other states 
agreement was easily reached. With the Soviet Union, on either the 
bilateral or multilateral plane, negotiation was tortuous and indecisive 
and agreement so unreliable that American frustration was more frequent 
than satisfaction. These papers exhibit the Soviet technique in gaining 
its way. Moscow is at once rigidly legalistic, meticulously procedural and 
also completely disregardful of all rules or customs; the ambivalence of 
Soviet tactics very often precludes resolution of questions readily solvable 
with any other type of state. These deliberately erratic and vagarious 
practices make for the uncertainty which the Soviet Union uses to pursue 
its own policy. The pattern is evident throughout these papers, whether 
the deal is with Moscow alone or -in association with others. When the 
Soviet Union is in the negotiation, which is much of the time, neither 
the rules of law nor the reasonable precepts of diplomacy are much in 
evidence. 

The 20 parts into which American Foreign Policy: 1950-1955 is divided 
geographically cover the world both in bilateral and in multilateral rela- 
tions. The United Nations, the peace settlements, the North Atlantic 
Treaty Organization, the European regional arrangements, the worldwide 
security system, disarmament, atomic energy, most of the economic sector 
are in the multilateral framework of foreign policy. Only in conference 
communiqués is this adequately reflected, for the selection of documents 
is quite rigidly confined to the American side of the matter. The excellent 
and extensive footnotes, however, provide citations to follow the positions 
of other participants. They do more, by providing background, cross- 
citations and in binding together related material such as various phases 


of Germany’s re-advent into the family of nations. 
Denys P. Myers 


The Changing Environment of International Relations. A Major Prob- 
lem of American Foreign Policy. By Grayson Kirk, Harrison S. Brown, 
Denis W. Brogan, Edward S. Mason, Harold H. Fisher, and Willard 
L. Thorp. Washington, D. C.: The Brookings Institution, 1956. pp. 
x, 158. Index. $2.50. 

Indian Foreign Policy, 1947-1954. A Study of Relations with the Western 
Bloc. By J. C. Kundra. Gréningen (Netherlands): J. B. Wolters, 
1955. New York: Institute of Pacific Relations, 1956. pp. xi, 239. 
Index. $4.50. 


The distinguished and discerning lecturers in the 1956 Brookings Lecture 
Series take up various aspects of the profound changes taking place in the 
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framework of international relations as the result of dynamic forces, most 
of which, as President Robert D. Calkins points out in his Foreword, 
‘‘would be in existence even if the cold war did not exist’’ (p. vii). The 
common aim of the contributors is to analyze the effects of these forces 
during the near future and their probable impact on American foreign 
policy problems. Much stress is laid, of necessity, on the aspirations of 
the new nations of Asia and Africa. The chapter topics are ‘‘ Mass 
Aspirations and International Relations’? (Grayson Kirk); ‘‘Science, 
Technology and International Relations’’ (Harrison S. Brown) ; ‘‘ Conflicts 
Arising Out of Differing Governmental and Political Institutions’’ (Denis 
W. Brogan) ; ‘‘Emerging Requirements for an Expanding World Econ- 
omy’’ (Edward S. Mason) ; ‘‘ Asian Cooperation with the West: Conditions 
and Expectations’’ (Harold H. Fisher); and ‘‘American Interest in 
Asian Development’’ (Willard L. Thorp). Of these contributions, those 
of President Kirk and Professor Fisher are, perhaps, the most basic chal- 
lenges to our thinking. 

Dr. Kundra’s study of India’s foreign policy is scholarly, detailed and 
calm in its approach. It emphasizes India’s relation with the leading 
Western Powers, especially ‘‘where these relations influenced India’s 
attitudes and actions with regard to the West’’ (p. vii). A very helpful 
and extensive introductory chapter provides ‘‘A General Background to 
Indian Foreign Policy,’’ dealing with India’s history, geographical po- 
sition, and the thought pattern of the Indian people and the ideological 
position of the ruling party from 1947 to 1954. The other chapters deal, 
respectively, with ‘‘Indian Foreign Policy—Reasons, Aims and Purpose,’’ 
‘*The Western Bloc, India and the Alliances,’’ ‘‘Indo-American Relations,’’ 
and ‘‘India and the Commonwealth,’’ and ‘‘Conelusion.’’ The book con- 
tains many important statements on Indian foreign policy towards the 
West and deals with the actions taken by the Government of India in 
pursuance of that policy. This carefully and fully documented study— 
with numerous references to Indian source material not easily available 
in this country—can only be of great profit to the American student of 
world affairs in general and of the bases of American foreign policy in 
particular. 


JoHN Brown Mason 


Control of Japanese Foreign Policy: A Study of Civil-Military Rivalry, 
1930-1945. By Yale Candee Maxon. (University of California Publi- 
cations in Political Science, Vol. 5.) Berkeley and Los Angeles: Uni- 
versity of California Press, 1957. pp. viii, 286. Index. $6.00, cloth; 
$5.00, paper. 


This book is what its subtitle suggests, and more. In the ‘‘doing,’’ its 
author not only has dealt with the socio-political structure of the Japanese 
state, with law and with politics, but has ventured into the realms of 
political philosophy and speculation, and has essayed the rdéle of critic 
and teacher. 
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Dr. Maxon served for three months in 1946 as official interpreter for 
the interrogations of General Tojo. He has made extensive study of 
Japanese documents, of American documents, and of ‘‘General Works,’’ 
accounted for in 34 pages of footnotes and an interesting section (15 pages) 
dealing with ‘‘bibliography.’’ 

The pen may or may not be mightier than the sword, but matured 
traditions are in many contexts more likely to be effective than is a newly 
uttered constitutional Edict. Much depends on ‘‘whose’’ and ‘‘wheres.’’ 
In Japan there were, as of 1930, two constitutions, one that of tradition, 
in which government and politics were the business of the feudal lords 
and the essentially military aristocracy, the other the written document 
in which, by gift of the Emperor in 1889, the country had been made a 
constitutional monarchy. 

During the decade which followed World War I, practice in accordance 
with the written Constitution appeared to have become the accepted order ; 
but after 1930 and first conspicuously signalized in the Manchuria inei- 
dent, the military services, the Army in particular, took the bit in their 
teeth or, as Secretary of State Stimson put it, ‘‘ran amok’’; and by 1941 
those Services were in full control. It was the military element that 
engineered the Manchuria incident, the China incident, Pearl Harbor and 
Japan’s réle in World War II. The duality which prevailed in Japan’s 
governmental functioning was a phenomenon little perceived and less 
understood outside of Japan. To some Western minds it was incompre- 
hensible. 

The account which Dr. Maxon gives of what occurred in the struggle 
for control of foreign policy is a story of politics infra, inter and supra, 
of policies dictated by extremists, of ‘‘government by assassination,’’ of 
decisions made in ignorance of essential facts and under pressures of fear, 
of confusion of loyalties, and finally, in the face of military defeat and 
with courageous intervention by the Emperor, of regaining of their 
rightful position by the lawfully constituted authorities. 

In his deploying of facts—unduly many, perhaps—the author has been 
on the whole objective, but in some of his obiter comments, there are indi- 
cations that subjectively he is anti- the military. 

Once upon a time in reply to a question set by this reviewer, a 
Chinese schoolboy wrote: ‘‘Sovereignty is an invisible [sic] something 
which sometimes appears where it does not seem to be.’’ In any attempt 
to locate the ultimate source of authority in Japan during the 1930-1940 
decade, that weird definition might well be considered. And, for an en- 
lightening example of the difference that there may be, in the governing 
process, between theory and practice, one may well turn to this book 
which, well explained in the author’s preface and its table of contents, 
well summed up in a chapter (VIII) of conclusions, and well indexed, may 
safely be recommended to students and teachers of history, of law, of 


polities, and of Far Eastern affairs. 
STANLEY K. HornBEcK 
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La Etica Colonial Espanola del Siglo de Oro. By Josef Hoffner. Span- 
ish translation by Francisco de Asis Caballero. Introduction by An- 
tonio Truyol Serra. Madrid: Ediciones Cultura Hispanica, 1957. pp. 
xxxiv, 573. Index. 


This German work, published in Spanish translation, on the colonial 
ethics of Spain’s Golden Century, investigates the Spanish discovery and 
conquest of America primarily from an ethical point of view. As the 
Spain of the sixteenth century still had strong ties with the ideas of the 
Middle Ages, and as the Spanish Neo-Scholastie theologians and jurists, 
although ‘‘modern,’’ continued the philosophy of St. Thomas of Aquinas, 
the author gives in the first part the historical-spiritual background of the 
conquest: the theocratic tendencies toward the universal rule of the Pope, 
the universalist tendencies toward the worldwide rule of the Emperor, the 
‘‘orbis christianus’’ as the continuation of the Imperium Romanum, the 
doctrine of the bellum justum, religious intolerance against pagans, Jews, 
Arabs, and heretics, medieval ideas about slavery. 

The second part treats the historical-political background: the clash 
between two worlds, the ancient Indian cultures, the Spanish character, 
proud of their ‘‘limpio sangre,’’ idealistic, heroic, imbued with the con- 
sciousness of a national mission for which Christianization and Hispanization 
were one and the same thing, pride, an enormous feeling of personal and 
national honor, deeply and sincerely Catholic. But there was also in the 
Conquistadores cruelty, the wish for glory, the insatiate thirst for power 
and gold, the disdain for non-military labor. 

The principal part shows in detail the awakening of the Christian con- 
science to which the survival of the Indian race in Latin America is due, 
the battle of ideas and in politics between the conquerors and the mission- 
aries who defended the human dignity of the Indians. There was already in 
1511 Padre Montesinos in Haiti taking a strong stand against the conquer- 
ors. There was the great Bartolomé de las Casas, ‘‘el padre de los indios,’’ 
there were the missionaries who became scholars in the great Indian 
languages and cultures. And then the scholars carry the torch: Francisco 
a Vitoria, Domingo de Soto, Luis de Molina, Francisco Suarez. Starting 
from moral theology in their investigation of the problem of ‘‘the Indies,”’ 
discussing the different ‘‘titles of conquest’’ opposed to the universal rule 
of the Pope or Emperor, defending Indian states and rulers as legitimate, 
recognizing the division of the world into sovereign states, insisting on the 
right to travel, defending the freedom of the seas, they became the founders 
of the ‘‘new science of international law’’ long before Grotius, who heavily 
relied on them. 

The work is written with German ‘‘Griindlichkeit,’’ with a truly amaz- 
ing knowledge of the original historical, philosophical and legal sources, 
and with perfect scientific impartiality and objectivity. The author at- 
tacks the ‘‘black legend’’ which nowadays has been abandoned even by 
British historians. But he does not want to replace it with an equally 
anti-historical ‘‘rose legend.’’ He fully sees the inhuman atrocities which 
were committed, forced labor and the system of ‘‘encomiendas,’’ the negro 
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slave traffic. But all that had been done too by all the other colonial 
Powers. On the other hand, he recognizes the grandiose work Spain has 
done by the discovery, Christianization and civilization of the Americas. 
And he duly emphasizes that Spanish theologian-jurists took, under Spain’s 
absolutism, a strong stand in favor of ideas which were not that of the 
state. 

This important book is timely; there is a certain analogy between the 
situation of the sixteenth century and our present epoch. The book should 
also contribute to doing away with the remnants of the ‘‘black legend’’ as a 
prerequisite for a true Pan American ‘‘good neighbor’’ policy. Finally, 
the book is interesting to the international lawyer, as it shows the develop- 
ment of international law and its science. 


‘ 


JoseF L. Kunz 
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1, No. 2). The Rule of Law: Form and Substance (pp. 153-156), Norman S. Marsh; 
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The European Commission of Human Rights: Procedure and Jurisprudence (pp. 198- 
223), A. B. MeNulty and Mare-André Eissen. 

MICHIGAN Law Review, May, 1958 (Vol. 56, No. 7). Torts in English and American 
Conflict of Laws: The Role of the Forum (pp. 1067-1130), S. I. Shuman and §8. 
Prevezer; The Conference on the Law of the Sea: A Report (pp. 1132-1141), Charles 
Swan and James Ueberhorst; Power of Congress to Effect Involuntary Ezpatriation 
(pp. 1142-1167), Robert J. Hoerner. 

MippLE East Law Review, June, 1958 (Vol. 1, No. 3). Enforcement of Foreign 
Judgments in Jordan (pp. 102-109). 

NorDISK TIDSSKRIFT FOR INTERNATIONAL RET 0G JUS GENTIUM, 1958 (Vol. 28, No. 
1). Havets, Luftrummets og Verdensrummets Retsorden (pp. 3-10), Sir Leslie Munro; 
Friimmande statschefers civilprocessuella Immunitet jamford med Staters och Dip- 
lomaters Immunitet (pp. 11-57), Hakan Strémberg; Incorporation of International 
Treaties in a State’s Legal System, with Special Reference to the Council of Europe (pp. 
62-69), Gustav Hégtun; Har Suezkanalselskabets nationalisering paavirket kanalens 
folkeretlige stilling? (pp. 70-85), Erik Briiel; Genéve konferencen 1958 om havets 
Retsorden (pp. 86-93), Max Sgrensen. 

OstevuroPpA REcHT, July, 1958 (Vol. 4, No. 1). Das System der Vertragsbeziehungen 
in der Volkswirtschaft der UdSSR (pp. 172-185), Eberhardt Pfuhl; Internationales 
Personen- und Familienrecht Ungarns (pp. 186-188), Ervin Doroghi; Gesetzgebung und 
Rechtsprechung in der Volksrepublik China (pp. 189-197), William T. Wright; Jura 
Studium in der Sowjetunion (pp. 212-218), Dietrich A. Loeber; Zur Staatsangehdrig 
keit der Deutschen in Polen (pp. 219-220), Curt Poralla. 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW, May, 1958 (Vol. 106, No. 7). The Rule 
of Law and Absolute Sovereignty (pp. 943-963), Arthur L. Goodhart; Former Enemies 
May Sue in Court of Claims to Recover Value of Property Unlawfully Vested by Alien 
Property Custodian (pp. 1054-1060). 

PoxuiticaA INTERNACIONAL, February, 1958 (No. 35). La Participacién de Espaiia en 

la Organizacién europea (pp. 9-37), Santiago Torres Bernfrdez; Las Dificultades de 
la Alianza franco-inglesa (pp. 39-62), A. Massia Martin; Valoracién estratégica de 
Gibraltar (pp. 63-75), Enrique Manera Reguera; Espana, asociada a la O.E.C.E. (pp. 
79-88), Pedro Temboury de la Muela; La Evolucién del Problema chipriota (pp. 89 
97), Carmen Martin de la Escalera; La ‘‘ayuda’’ soviética a Oriente Medio (pp. 
99-107), Fernando de Lasala Samper; Ghana, el Africa negra y la Commonwealth 
(pp. 109-115), Julio Cola Alberich; Las Cuestiones afroasidticas después de la Con- 
ferencia de El Cairo (pp. 117-121), Rodolfo Gil Benumeya; La Politica internacional 
durante los meses de noviembre y diciembre de 1957 (pp. 125-130), Fernando Murillo 
Rubiera. 
, April, 1958 (No. 36). La Leccién del Desarme: del Desarme total a las im 
plicaciones del equilibrio nuclear (pp. 9-36), Leandro Rubio Garcia; La Depresién 
americana y sus Consecuencias (pp. 37-50), Antonio Massia Martin; La Conferencia 
de Accra (pp. 51-61), José Maria Cordero Torres; Sobre el informe soviético de sus- 
pensién de experiencias nucleares (pp. 65-76), Eduardo Blanco Rodriguez; Jordania, 
entre El Cairo y Bagdad (pp. 77-86), Fernando de Lasala Samper; Posibilidades de 
Expansién de la Repiblica Arabe Unida (pp. 87-91), Rodolfo Gil Benumeya; La 
Conferencia de Manila o la Junta General de la 8.E.A.T.O. (pp. 101-108), Carmen 
Martin de la Escalera; Problemas constitucionales del Japén (pp. 109-116), Luis 
Carandell; La Politica internacional durante el primer trimestre de 1958 (pp. 119-128), 
Fernando Murillo Rubiera. 

Prhvny Oszor, 1958 (Vol. 41, No. 4). Uplatnenie princtpov Dekrétu o mieri v 
medzindrodnom prdve (pp. 207-220), Jan Tomko. 

, 1958 (Vol. 41, No.5). Medzindrodnoprdévne aspekty spolocenstiev EURATOMU 
a Spoloéného trhu (pp. 257-271), Juraj Cuth. 

REVISTA DE LA FACULTAD DE DERECHO (University of Oviedo), December, 1956 (Vol. 
4, No. 79). La guerra civil y el Derecho Internacional (pp. 429-461), M. Aguilar 
Navarro. 
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REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTTILE), April-June, 1958 (Vol. 36, No. 2). Le nouveau Droit Pénal International 
(pp. 125-138), Jean Graven; Le Probléme de l’Arrét des Expériences nucléaires (pp. 
139-144), Antoine Sottile; Assassinats politiques (pp. 145-146), René Payot; L’étab- 
lissement d’une Cour Criminelle Internationale (pp. 147-153), V. Vespasien Pella; 
L’Antagonisme anglo-irlandais de 1911 a 1950 (pp. 154-165), André Cocatre-Zilgien ; 
Retour a la Guerre Froide (pp. 166-167), René Payot. 

REVUE bu Droit PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
May-June, 1958 (Vol. 74, No. 3). Le Contentieux administratif au Maroc (pp. 401 
409), J. Theis; Aspects institutionnels de la Communauté Charbon-Acier (pp. 410-451), 
Claude Lassalle. 

REVUE CRITIQUE DE Droit INTERNATIONAL PRIVE, January-March, 1958 (Vol. 47, No. 
1). Essai sur l’histoire des conflits de lois au Levant et en Afrique du Nord (pp. 1 
35), Roger Jambu-Merlin; Méthodes d’Unification du Droit international privé—La 
Législation uniforme et les Conventions internationales (pp. 37-51), Kurt H. Nadel 
mann; Autonomie de la volonté et Dispositions impératives en Droit International 
Privé des Obligations (pp. 53-78), Karl H. Neumayer. 

REVUE GENERALE DE Droit INTERNATIONAL PuBLIc, Januuary—March, 1958 (Vol. 
62, No. 1). Le Boycottage dans les Rapports internationauz (pp. 5-25), Charles 
Rousseau; Observations sur la Nature juridique de la Communauté économique 
européenne (pp. 26-56), Guy Héraud; Notes et Commentaires: Quelques atteintes 
récentes ad la liberté des mers; Rectifications de la frontiére franco-suisse ; Modification 
de la Déclaration d’acceptation de la juridiction de la C.I.J. par le Royaume-Uni (pp. 
57-78), Charles Rousseau. 

REVUE INTERNATIONALE D’HISTOIRE POLITIQUE ET CONSTITUTIONNELLE, July-December, 
1957 (Nos. 27-28). L’ ‘‘ Essai sur la Paix présente et future de l’Europe’’ de William 
Penn (pp. 123-126), Henry Van Etten. 

RIvIsTtaA DI DirkiTToO INTERNAZIONALE, 1958 (Vol. 41, No. 2). L’Interprétation 
judiciaire des Traités d’organisation internationale (pp. 177-187), Charles de Visscher ; 
Diritto internazionale e Diritto interno (pp. 188-198), Giuseppe Sperduti; Su l’Art. 
VIII della Convenzione di Londra fra gli Stati Membri della NATO (pp. 223-232), 
Pasquale Paone; Perfezionamento della dichiarazione di accettazione della giurisdizione 
della Corte internazionale di Giustizia (pp. 245-250), Gaetano Morelli. 

SOVETSKOE GOSUDARSTVO I PRAvo, 1958 (No. 1). Against Misinterpretation of the 
Principle of Self-determination of Peoples and Nations (pp. 62-70), G. B. Starushenko; 
Two Theories concerning the Recognition of New States and Governments (pp. 80-88), 
R. L. Bobrov. 

, 1958 (No. 2). Reservations to the Acceptance of International Compulsory 
Jurisdiction (pp. 62-70), F. I. Kozhevnikov; Concerning Reactionary Bourgeois Con 
ceptions of Sources of International Law (pp. 82-89), P. I. Lukin. 

—, 1958 (No. 3). ‘‘Little Europe’’—a Threat to the Peace and Independence 
of States (pp. 95-103), K. Y. Chizhov; The Problems of the Object of International 
Law (pp. 104-111), I. A. Lukashuk. 

SUDETEN BULLETIN, July-August, 1958 (Vol. 6, Nos. 7-8). Restoration of Inter- 
national Morality (pp. 145-149), B. Carroll Reece; Self-determination, Key to 
Europe’s Unity (pp. 150-151), Rudolf Lodgman von Auen; Silesia in Polish-Soviet 
Hands (pp. 152-155), Bodo Jaxtheimer. 

UKRAINIAN ReEviEwW, Summer, 1958 (Vol. 5, No. 2). The Russian Terrorist Regime 
and Artificial Famine in Ukraine in 1932-33 (pp. 10-25), Andriy Mykulyn; Russian 
Barbarity Remains Unchanged (pp. 26-28), Dmytro Donzow. 

UNITED NaTIONS REVIEW, June, 1958 (Vol. 4, No. 12). The ECAFE Conference in 
Kuala Lumpur (pp. 6-8), Dato Abdul Razak bin Dato Hussain; The United Nations 
and the Major Challenges Which Face the World Community (pp. 28-31), Dag 
Hammarskjold; Security Council Considers USSR Complaint on United States Arctic 
Flights (pp. 32-35, 50-53). 
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, July, 1958 (Vol. 5, No. 1). The Second United Nations International Con- 
ference on the Peaceful Uses of Atomic Energy (pp. 6-9), Sigvard Eklund; Why 
the United Nations? (pp. 14-17), Dag Hammarskjold; United Nations Observation 
Group in Lebanon (pp. 37-39, 56-64). 

, August, 1958 (Vol. 5, No. 2). Problem of Hungary: Special Committee 


Issues New Report (pp. 29-31, 60). 

UNITED States NAVAL INSTITUTE PROCEEDINGS, July, 1958 (Vol. 84, No. 7). Sea 
Power and Limited War (pp. 23-27), Commander Malcolm W. Cagle; The Lenin 
and the Soviet Grand Design for the Arctic (pp. 89-93), Lt. James H. Guill, USNR. 
, August, 1958 (Vol. 84, No. 8). Our Stake in the Orient Today (pp. 51-59), 
Joseph Z. Reday; Blockade: For Winning without Killing (pp. 61-66), Captain 
Robert D. Powers, Jr., USN. 

WASHINGTON UNIVERSITY LAW QUARTERLY, June, 1958 (Vol. 1958, No. 3). Lau 
and Lawyers in a Divided World (pp. 247-256), Robert G. Storey; Conflict of Laws: 
Extraterritorial Enforcement of Tax Claims (pp. 283-292). 

Worutp Arrairs, Summer, 1958 (Vol. 121, No. 2). Sea Law Revamped (pp. 49-51), 
Denys P. Myers. 

YALE Law JourNAL, April, 1958 (Vol. 67, No. 5). International Coercion and 
World Public Order: The General Principles of the Law of War (pp. 771-845), Myres 
S. McDougal and Florentino P. Feliciano. 

——, May, 1958 (Vol. 67, No. 6). Importation Control under Tariff Act Section 
526: Trademark Privileges and Antitrust Policy (pp. 1110-1130). 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, June, 
1958 (Vol. 18, No. 4). Die Sicherung von auslindischen Privatrechten aus Abkommen 
zur wirtschaftlichen Entwicklung mit Schiedsklauseln (pp. 635-651), Alfred Verdross; 
Voélkerrechtliche Bindungen in den Vorstadien des Vertragsschlusses (pp. 652-690), 
Rudolf Bernhardt; Vélkerrechtliche Praxis der Bundesrepublik Deutschland im Jahre 
1956 (pp. 691-763), Helmut Steinberger. 

——, August, 1958 (Vol. 19, Nos. 1-3). Betrachtungen iiber die Zusténdigkeit des 
Internationalen Gerichtshofes (pp. 1-23), Juraj Andrassy; Die Europdische Atom 
gemeinschaft (EURATOM) (pp. 24-53), Hans Ballreich; Les Transformations de la 
Protection diplomatique (pp. 54-80), Louis Cavaré; A propos des Bases juridiques 
des Prétentions des Etats riverains sur le Plateau Continental: les Doctrines du ‘‘ droit 
inhérent’’ (pp. 81-101), Gilbert Gidel; La Notion d’espace dans les Relations inter 
nationales (pp. 102-130), Emile Giraud; Die vorgdadngigen prozessualen Einreden im 
Verfahren vor dem Internationalen Gerichtshof (pp. 131-140), Paul Guggenheim; 
Should the Membership of the International Court of Justice be Enlarged? (pp. 141- 
152), Edvard Hambro; Der ibernationale Charakter der Européischen Wirtschafts 
gemeinschaft (pp. 153-196), Giinther Jaenicke; The Application of International 
Labour Conventions by Means of Collective Agreements (pp. 197-224), C. Wilfred 
Jenks; Die vdlkerrechtlichen Vorkriegsvertrége (pp. 225-233), Erich Kaufmann; Dic 
Einheit von Volkerrecht und staatlichem Recht (pp. 234-248), Hans Kelsen; Dic 
Parteien in ihrer heutigen verfassungpolitischen Bedeutung (pp. 249-268), Hans 
Joachim von Merkatz; La Cour de Justice des Communautés européennes en tant que 
Juge interne (pp. 269-274), Gaetano Morelli; Die Aufnahme in internationale Organi 
sationen (pp. 275-317), Hermann Mosler; Zur Staatsangehérigkeit im Saarland 
(pp. 318-336), Fritz Miinch; The Duty to Recognise Foreign Nationality Laws (pp. 
337-368), Clive Parry; LEinfliisse schwedischen Rechts auf die Reformen Peters des 
Grossen (pp. 369-384), Ellinor von Puttkamer; Qualche Riflessione sulla Legge e il 
Trattato (pp. 385-388), Gabriele Salvioli; Hine internationale Sicherungsmacht in 
Dienste der Vereinten Nationen (pp. 389-415), Ulrich Scheuner; Bemerkungen zur 
Revision der Charter of the United Nations (pp. 416-448), Hans-Jiirgen Schlochauer; 
Die Ablehnung eines Einbiirgerungsantrages vor den Verwaltungsgerichten (pp. 449 
463), Hans Schneider; Marktinterventionen der Hohen Behérde und finanzielle Ein 
richtung (pp. 464-482), Adolf Schiile; Das Osterreichergesetz vom Blickpunkt des 
Volkerrechts (pp. 483-511), Helmut Strebel; Die Gsterreichische Neutralitét (pp. 512- 
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530), Alfred Verdross; The Relevance of Public and of Private International Law 
Respectively for the Solution of Problems Arising from Nationalization of Enterprises 
(pp. 531-550), J. H. W. Verzijl; Die Vergleichskommissionen im modernen Vodlker- 
recht (pp. 551-593), Hans Wehberg. 

ZEITSCHRIFT FUR LUFTRECHT, July, 1958 (Vol. 7, No. 3). Internationalprivatrecht 
liche Probleme auf dem Gebiet des Luftrechts (pp. 271-297), Otto Riese; Haftungs 
system und Haftungsgrenzen im nationalen und internationalen Luftrecht (pp. 298- 
312), Gerd Rinck; Einige Anmerkungen zum Tokioter Entwurf eines Abkommens zur 
Vereinheitlichung von Regeln iiber die von einem anderen als dem vertragschliessenden 
Luftfrachtfiihrer ausgefiihrte internationale Luftbeférderung (pp. 313-321), Giinther 
Becher; Strafaten an Bord schwedischer Luftfahrzeuge (pp. 322-324), Gerhard 
Simson. 

ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


UNITED NATIONS CONFERENCE ON THE 
LAW OF THE SEA 


GENEVA, FEBRUARY 24-APRIL 27, 1958 
FINAL ACT? 


1. The General Assembly of the United Nations by resolution 1105 (XI) 
of 21 February 1957, decided to convene an international conference of 
plenipotentiaries to examine the law of the sea, taking account not only 
of the legal but also of the technical, biological, economic and political 
aspects of the problem, and to embody the results of its work in one or 
more international conventions or such other instruments as it might deem 
appropriate. The General Assembly also recommended that the confer- 
ence should study the question of free access to the sea of land-locked 
countries, as established by international practice or treaties. 

2. The Conference met at the European Office of the United Nations 
at Geneva from 24 February to 27 April 1958. 

3. The Governments of the following eighty-six states were represented 
at the Conference: Afghanistan, Albania, Argentina, Australia, Austria, 
Belgium, Bolivia, Brazil, Bulgaria, Burma, Byelorussian Soviet Socialist 
Republic, Cambodia, Canada, Ceylon, Chile, China, Colombia, Costa Rica, 
Cuba, Czechoslovakia, Denmark, Dominican Republic, Ecuador, El Salva- 
dor, Finland, France, Federal Republic of Germany, Ghana, Greece, 
Guatemala, Haiti, Holy See, Honduras, Hungary, Iceland, India, Indo- 
nesia, Iran, Iraq, Ireland, Israel, Italy, Japan, Jordan, Republic of Korea, 
Laos, Lebanon, Liberia, Libya, Luxembourg, Malaya, Mexico, Monaco, 
Morocco, Nepal, Netherlands, New Zealand, Nicaragua, Norway, Pakistan, 
Panama, Paraguay, Peru, Philippines, Poland, Portugal, Romania, San 
Marino, Saudi Arabia, Spain, Sweden, Switzerland, Thailand, Tunisia, 
Turkey, Ukrainian Soviet Socialist Republic, Union of South Africa, Union 
of Soviet Socialist Republics, United Arab Republic, United Kingdom of 
Great Britain and Northern Ireland, United States of America, Uruguay, 
Venezuela, Republic of Viet-Nam, Yemen, Yugoslavia. 

4. At the invitation of the General Assembly, the following specialized 
agencies had observers at the Conference: 


Food and Agriculture Organization ; 
International Civil Aviation Organization ; 
International Labour Organisation ; 
International Telecommunication Union; 


1U.N. Doe. A/CONF.13/L.58; reprinted with annexes in Special Supplement to the 
International and Comparative Law Quarterly, 1958 (London, 1958). 
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United Nations Educational, Scientific and Cultural Organization ; 
World Health Organization ; 
World Meteorological Organization. 


5. At the invitation of the General Assembly, the following inter-gov- 
ernmental organizations also had observers at the Conference: 


Conseil Général des Péches pour la Méditerranée ; 

Indo-Pacific Fisheries Council; 

Inter-American Tropical Tuna Commission ; 

Inter-Governmental Committee for European Migration; 

International Council for the Exploration of the Sea; 

International Institute for the Unification of Private Law; 

League of Arab States; 

Organization of American States; 

Permanent Conference for the Exploitation and Conservation of the 
Maritime Resources of the South Pacific. 


6. The Conference elected His Royal Highness Prince Wan Waithaya- 
kon Krommun Naradhip Bongsprabandh (Thailand) as President of the 
Conference. 

7. The Conference elected as Vice-Presidents Argentina, China, France, 
Guatemala, India, Italy, Mexico, Netherlands, Poland, Union of Soviet 
Socialist Republics, the United Arab Republic, the United Kingdom of 
Great Britain and Northern Ireland, and the United States of America. 

8. The following committees were set up: 


General Committee 
Chairman : The President of the Conference 


First Commuttee 
(Territorial Sea and Contiguous Zone) 


Chairman : Mr. K. H. Bailey (Australia) 
Vice-Chairman : Mr. S. Gutiérrez Olivos (Chile) 
Rapporteur : Mr. Vladimir N. Koretsky (Ukrainian 


Soviet Socialist Republic) 


Second Committee 
(High Seas: General Régime ) 


Chairman : Mr. O. C. Gundersen (Norway) 
Vice-Chairman : Mr. Edwin Glaser (Romania) 
Rapporteur : Mr. José Madeira Rodriquez 


(Portugal) 


Third Committee 

(High Seas: Fishing; The Conservation of Living Resources) 
Chairman: Mr. Carlos Sucre (Panama) 
Vice-Chairman : Mr. E. Krispis (Greece) 
Rapporteur : Mr. N. K. Pannikar (India) 


= 
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Fourth Committee 
(Continental Shelf) 


Chairman : Mr. A. B. Perera (Ceylon) 
Vice-Chairman : Mr. R. A. Quarshie (Ghana) 
Rapporteur : Mr. L. Diaz Gonzalez ( Venezuela) 


Fifth Committee 
(Question of Free Access to the Sea of Land-locked Countries) 


Chairman : Mr. J. Zourek (Czechoslovakia) 
Vice-Chairman : Mr. W. Guevara Arze (Bolivia) 
Rapporteur: Mr. A. H. Tabibi (Afghanistan) 


Drafting Committee 
Chairman : Mr. J. A. Correa (Ecuador) 


Credentials Committee 
Chairman : Mr. M. Wershof (Canada) 


9. The Secretary-General was represented by Mr. C. A. Stavropoulos, 
the Legal Counsel. Mr. Yuen-li Liang, Director of the Codification Di- 
vision of the Legal Office of the United Nations, was appointed Executive 
Secretary. 

10. The General Assembly, by its resolution convening the Conference, 
referred to the Conference the report of the International Law Commission 
covering the work of its eighth session as a basis for consideration of the 
various problems involved in the development and codification of the law 
of the sea; the General Assembly also referred to the Conference the 
verbatim records of the relevant debates in the General Assembly, for 
consideration by the Conference in conjunction with the Commission’s 
report. 

11. The Conference also had before it the comments by governments 
on the articles concerning the Law of the Sea prepared by the Interna- 
tional Law Commission, the memorandum submitted by the preliminary 
Conference on Land-locked States held in Geneva from 10-14 February 
1958, and preparatory documentation prepared by the Secretariat of the 
United Nations, by certain specialized agencies and by independent ex- 
perts invited by the Secretariat to assist in the preparation of this docu- 
mentation. 

12. On the basis of the deliberations, as recorded in the summary records 
and reports of the committees and in the records of the plenary meetings, 
the Conference prepared and opened for signature the following Con- 
ventions (annexes I to IV): 


Convention on the Territorial Sea and the Contiguous Zone 
(adopted on 27 April 1958, on the report of the First Committee) 
(A/CONF.13/1.52) 


Convention on the High Seas 
(adopted on 27 April 1958, on the report of the Second Committee) 


(A/CONF.13/L.53 and Corr.1) 
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Convention on Fishing and Conservation of the Living Resources 
of the High Seas 
(adopted on 26 April 1958, on the report of the Third Committee) 
(A/CONF.13/L.54 and Add.1) 


Convention on the Continental Shelf 
(adopted on 26 April 1958, on the report of the Fourth Committee) 
(A/CONF.13/L.55) 
The Conference also adopted the following Protocol (annex V): 
Optional Protocol of Signature concerning the compulsory settlement 
of disputes 
(adopted by the Conference on 26 April 1958) 
(A/CONF.13/L.57) 
In addition, the Conference adopted the following Resolutions (annex 
VI) (A/CONF.13/L.56) : 
Nuclear tests on the high seas 
(Resolution adopted on 27 April 1958, on the report of the Second 
Committee, in connexion with Article 2 of the Convention on the 
High Seas) 
Pollution of the high seas by radioactive material 
(Resolution adopted on 27 April 1958, on the report of the Second 
Committee, relating to Article 25 of the Convention on the High 
Seas) 


International fishery conservation conventions 
(Resolution adopted on 25 April 1958, on the report of the Third 
Committee) 

Co-operation in conservation measures 
(Resolution adopted on 25 April 1958, on the report of the Third 
Committee) 


Humane killing of marine life 
(Resolution adopted on 25 April 1958, on the report of the Third 
Committee ) 

Special situations relating to coastal fisheries 
(Resolution adopted on 26 April 1958, in connexion with the report 
of the Third Committee) 

Régime of historic waters 
(Resolution adopted on 27 April 1958, on the report of the First 
Committee ) 


Convening of a second United Nations Conference on the Law of the 
Sea 
(Resolution adopted by the Conference on 27 April 1958) 


Tribute to the International Law Commission 
(Resolution adopted by the Conference on 27 April 1958) 
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In witness whereof the Representatives have signed this Final Act.' 

Done at Geneva this twenty-ninth day of April, One thousand nine 
hundred and fifty-eight, in a single copy in the Chinese, English, French, 
Russian and Spanish languages, each text being equally authentic. The 
original texts shall be deposited in the archives of the United Nations 


Secretariat : 
President 
Executive Secretary 


CONVENTION ON THE TERRITORIAL SEA AND 
THE CONTIGUOUS ZONE ? 


Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention 
Have agreed as follows: 


PART [: TERRITORIAL SEA 
SECTION I. GENERAL 


ARTICLE 1 
1. The sovereignty of a state extends, beyond its land territory and its 
internal waters, to a belt of sea adjacent to its coast, described as the 
territorial sea. 
2. This sovereignty is exercised subject to the provisions of these 
articles and to other rules of international law. 


ARTICLE 2 


The sovereignty of a coastal state extends to the airspace over the 


territorial sea as well as to its bed and subsoil. 
SECTION Il. LIMITS OF THE TERRITORIAL SEA 


ARTICLE 3 


Except where otherwise provided in these articles, the normal baseline 
for measuring the breadth of the territorial sea is the low-water line along 
the coast as marked on large-scale charts officially recognized by the 
coastal state. 

1 The Final Act was signed by the representatives of all the states at the Conference 
except those for Belgium, Burma, Ireland, Jordan, Republic of Korea, Laos, Luxembourg, 
Malaya, Paraguay, Philippines, Saudi Arabia, Sweden, Republic of Viet-Nam and 


Yemen. 
2U.N. Doe. A/CONF.13/L.52; reprinted in 38 Dept. of State Bulletin 1111 (1958). 
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ARTICLE 4 


1. In localities where the coastline is deeply indented and cut into, or 
if there is a fringe of islands along the coast in its immediate vicinity, the 
method of straight baselines joining appropriate points may be employed 
in drawing the baseline from which the breadth of the territorial sea is 
measured. 

2. The drawing of such baselines must not depart to any appreciable 
extent from the general direction of the coast, and the sea areas lying 
within the lines must be sufficiently closely linked to the land domain 
to be subject to the régime of internal waters. 

3. Baselines shall not be drawn to and from low-tide elevations, unless 
lighthouses or similar installations which are permanently above sea level 
have been built on them. 

4. Where the method of straight baselines is applicable under the 
provisions of paragraph 1, account may be taken, in determining par- 
ticular baselines, of economic interests peculiar to the region concerned, 
the reality and the importance of which are clearly evidenced by a 
long usage. 

5. The system of straight baselines may not be applied by a state in 
such a manner as to cut off from the high seas the territorial sea of an- 
other state. 

6. The coastal state must clearly indicate straight baselines on charts, 
to which due publicity must be given. 


ARTICLE 5 


1. Waters on the landward side of the baseline of the territorial sea 
form part of the internal waters of the state. 

2. Where the establishment of a straight baseline in accordance with 
Article 4 has the effect of enclosing as internal waters areas which pre- 
viously had been considered as part of the territorial sea or of the high 
seas, a right of innocent passage, as provided in Articles 14 to 23, shall 
exist in those waters. 

ARTICLE 6 


The outer limit of the territorial sea is the line every point of which is at 
a distance from the nearest point of the baseline equal to the breadth 
of the territorial sea. 
ARTICLE 7 


1. This article relates only to bays the coasts of which belong to a 
single state. 

2. For the purposes of these articles, a bay is a well-marked indentation 
whose penetration is in such proportion to the width of its mouth as to 
contain landlocked waters and constitute more than a mere curvature of 
the coast. An indentation shall not, however, be regarded as a bay unless 
its area is as large as, or larger than, that of the semi-circle whose diameter 
is a line drawn across the mouth of that indentation. 
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3. For the purpose of measurement, the area of an indentation is that 
lying between the low-water mark around the shore of the indentation 
and a line joining the low-water marks of its natural entrance points. 
Where, because of the presence of islands, an indentation has more than 
one mouth, the semi-circle shall be drawn on a line as long as the sum 
total of the lengths of the lines across the different mouths. Islands within 
an indentation shall be included as if they were part of the water area 
of the indentation. 

4. If the distance between the low-water marks of the natural entrance 
points of a bay does not exceed twenty-four miles, a closing line may be 
drawn between these two low-water marks, and the waters enclosed 
thereby shall be considered as internal waters. 

5. Where the distance between the low-water marks of the natural 
entrance points of a bay exceeds twenty-four miles, a straight baseline of 
twenty-four miles shall be drawn within the bay in such a manner as to 
enclose the maximum area of water that is possible with a line of that 
length. 

6. The foregoing provisions shall not apply to so-called ‘‘historic’’ bays, 
or in any case where the straight baseline system provided for in Article 
4 is applied. 

ARTICLE 8 


For the purpose of delimiting the territorial sea, the outermost perma- 
nent harbour works which form an integral part of the harbour system 
shall be regarded as forming part of the coast. 


ARTICLE 9 


Roadsteads which are normally used for the loading, unloading and 
anchoring of ships, and which would otherwise be situated wholly or 
partly outside the outer limit of the territorial sea, are included in the 
territorial sea. The coastal state must clearly demarcate such roadsteads 
and indicate them on charts together with their boundaries, to which due 
publicity must be given. 


ARTICLE 10 


1. An island is a naturally-formed area of land, surrounded by water, 
which is above water at high tide. 

2. The territorial sea of an island is measured in accordance with the 
provisions of these articles. 


ARTICLE 11 


1. A low-tide elevation is a naturally-formed area of land which is sur- 
rounded by and above water at low-tide but submerged at high tide. 
Where a low-tide elevation is situated wholly or partly at a distance not 
exceeding the breadth of the territorial sea from the mainland or an 
island, the low-water line on that elevation may be used as the baseline 
for measuring the breadth of the territorial sea. 
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2. Where a low-tide elevation is wholly situated at a distance exceeding 
the breadth of the territorial sea from the mainland or an island, it has 
no territorial sea of its own. 

ARTICLE 12 


1. Where the coasts of two states are opposite or adjacent to each other, 
neither of the two states is entitled, failing agreement between them to the 
contrary, to extend its territorial sea beyond the median line every point 
of which is equidistant from the nearest points on the baselines from 
which the breadth of the territorial seas of each of the two states is 
measured. The provisions of this paragraph shall not apply, however, 
where it is necessary by reason of historic title or other special circum- 
stances to delimit the territorial seas of the two states in a way which is at 
variance with this provision. 

2. The line of delimitation between the territorial seas of two states 
lying opposite to each other or adjacent to each other shall be marked on 
large-scale charts officially recognized by the coastal states. 


ARTICLE 13 


If a river flows directly into the sea, the baseline shall be a straight line 
across the mouth of the river between points on the low-tide line of its 
banks. 


SECTION III. RIGHT OF INNOCENT PASSAGE 
Sub-section A. Rules applicable to all ships 


ARTICLE 14 


1. Subject to the provisions of these articles, ships of all states, whether 
coastal or not, shall enjoy the right of innocent passage through the terri- 
torial sea. 

2. Passage means navigation through the territorial sea for the purpose 
either of traversing that sea without entering internal waters, or of pro- 
ceeding to internal waters, or of making for the high seas from internal 
waters. 

3. Passage includes stopping and anchoring, but only insofar as the 
Same are incidental to ordinary navigation or are rendered necessary 
by force majeure or by distress. 

4. Passage is innocent so long as it is not prejudicial to the peace, good 
order or security of the coastal state. Such passage shall take place in 
conformity with these articles and with other rules of international law. 

5. Passage of foreign fishing vessels shall not be considered innocent 
if they do not observe such laws and regulations as the coastal state may 
make and publish in order to prevent these vessels from fishing in the 
territorial sea. 

6. Submarines are required to navigate on the surface and to show 
their flag. 
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ARTICLE 15 


1. The coastal state must not hamper innocent passage through the 
territorial sea. 

2. The coastal state is required to give appropriate publicity to any 
dangers to navigation, of which it has knowledge, within its territorial sea. 


ARTICLE 16 


1. The coastal state may take the necessary steps in its territorial sea 
to prevent passage which is not innocent. 

2. In the case of ships proceeding to internal waters, the coastal state 
shall also have the right to take the necessary steps to prevent any breach 
of the conditions to which admission of those ships to those waters is 
subject. 

3. Subject to the provisions of paragraph 4, the coastal state may, 
without discrimination amongst foreign ships, suspend temporarily in 
specified areas of its territorial sea the innocent passage of foreign ships 
if such suspension is essential for the protection of its security. Such 
suspension shall take effect only after having been duly published. 

4. There shall be no suspension of the innocent passage of foreign ships 
through straits which are used for international navigation between one 
part of the high seas and another part of the high seas or the territorial 


sea of a foreign state. 


ARTICLE 17 


Foreign ships exercising the right of innocent passage shall comply 
with the laws and regulations enacted by the coastal state in conformity 
with these articles and other rules of international law and, in particular, 
with such laws and regulations relating to transport and navigation. 


Sub-section B. Rules applicable to merchant ships 


ARTICLE 18 


1. No charge may be levied upon foreign ships by reason only of their 
passage through the territorial sea. 

2. Charges may be levied upon a foreign ship passing through the terri- 
torial sea as payment only for specific services rendered to the ship. 
These charges shall be levied without discrimination. 


ARTICLE 19 


1. The criminal jurisdiction of the coastal state should not be exercised 
on board a foreign ship passing through the territorial sea to arrest any 
person or to conduct any investigation in connexion with any crime com- 
mitted on board the ship during its passage, save only in the following 
cases : 
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(a) If the consequences of the crime extend to the coastal state; or 

(b) If the crime is of a kind to disturb the peace of the country or 
the good order of the territorial sea; or 

(ec) If the assistance of the local authorities has been requested by 
the captain of the ship or by the consul of the country whose 
flag the ship flies; or 

(d) If it is necessary for the suppression of illicit traffic in narcotic 
drugs. 


2. The above provisions do not affect the right of the coastal state to 
take any steps authorized by its laws for the purpose of an arrest or in- 
vestigation on board a foreign ship passing through the territorial sea 
after leaving internal waters. 

3. In the cases provided for in paragraphs 1 and 2 of this article, the 
coastal state shall, if the captain so requests, advise the consular authority 
of the flag state before taking any steps, and shall facilitate contact be- 
tween such authority and the ship’s crew. In cases of emergency this 
notification may be communicated while the measures are being taken 

4. In considering whether or how an arrest should be made, the local 
authorities shall pay due regard to the interests of navigation. 

5. The coastal state may not take any steps on board a foreign ship 
passing through the territorial sea to arrest any person or to conduct any 
investigation in connexion with any crime committed before the ship 
entered the territorial sea, if the ship, proceeding from a foreign port, is 
only passing through the territorial sea without entering internal waters. 


ARTICLE 20 


1. The coastal state should not stop or divert a foreign ship passing 
through the territorial sea for the purpose of exercising civil jurisdiction 
in relation to a person on board the ship. 

2. The coastal state may not levy execution against or arrest the ship 
for the purpose of any civil proceedings, save only in respect of obligations 
or liabilities assumed or incurred by the ship itself in the course or for 
the purpose of its voyage through the waters of the coastal state. 

3. The provisions of the previous paragraph are without prejudice to 
the right of the coastal state, in accordance with its laws, to levy execution 
against or to arrest, for the purpose of any civil proceedings, a foreign 
ship lying in the territorial sea, or passing through the territorial sea 
after leaving internal waters. 


Sub-section C. Rules applicable to government ships 
other than warships 


ARTICLE 21 


The rules contained in Sub-sections A and B shall also apply to govern- 
ment ships operated for commercial purposes. 
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ARTICLE 22 


1. The rules contained in Sub-section A and in Article 18 shall apply 
to government ships operated for non-commercial purposes. 

2. With such exceptions as are contained in the provisions referred to in 
the preceding paragraph, nothing in these articles affects the immunities 
which such ships enjoy under these articles or other rules of international 


law. 


Sub-section D. Rule applicable to warships 


ARTICLE 23 


If any warship does not comply with the regulations of the coastal state 
concerning passage through the territorial sea and disregards any request 
for compliance which is made to it, the coastal state may require the war- 
ship to leave the territorial sea. 


PART II: CONTIGUOUS ZONE 


ARTICLE 24 


1. In a zone of the high seas contiguous to its territorial sea, the coastal 
state may exercise the control necessary to: 


(a) Prevent infringement of its customs, fiscal, immigration or sani- 
tary regulations within its territory or territorial sea; 

(b) Punish infringement of the above regulations committed within 
its territory or territorial sea. 


2. The contiguous zone may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 

3. Where the coasts of two states are opposite or adjacent to each other, 
neither of the two states is entitled, failing agreement between them to 
the contrary, to extend its contiguous zone beyond the median line every 
point of which is equidistant from the nearest points on the baselines 
from which the breadth of the territorial seas of the two states is measured. 


PART III: FINAL ARTICLES 


ARTICLE 25 


The provisions of this Convention shall not affect conventions or other 
international agreements already in force, as between states parties to 
them. 

ARTICLE 26 


This Convention shall, until 31 October 1958, be open for signature by 
all States Members of the United Nations or of any of the specialized 
agencies, and by any other state invited by the General Assembly to be- 
come a party to the Convention. 
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ARTICLE 27 


This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 28 


This Convention shall be open for accession by any states belonging to 
any of the categories mentioned in Article 26. The instruments of acces- 
sion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 29 


1. This Convention shall come into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or ac- 
cession with the Secretary-General of the United Nations. 

2. For each state ratifying or acceding to the Convention after the 
deposit of the twenty-second instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after deposit by such 
state of its instrument of ratification or accession. 


ARTICLE 30 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary-General. 

2. The General Assembly of the United Nations shall decide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 31 


The Seeretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 
26: 

(a) Of signatures to this Convention and of the deposit of instruments 
of ratification or accession, in accordance with Articles 26, 27 
and 28; 

(b) Of the date on which this Convention will come into force, in 
accordance with Article 29; 

(ec) Of requests for revision in accordance with Article 30. 


ARTICLE 32 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 
the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article 26. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 
ized thereto by their respective governments, have signed this Conve 
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Done at Geneva, this twenty-ninth day of April one thousand nine 
hundred and fifty-eight. 


[Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia,? Costa Rica, Cuba, Denmark, Dominican Republic, Ghana, Guate- 
mala, Haiti, Iceland, Israel, Nepal, Thailand, Uruguay and Yugoslavia 
(subject to ratification). The Convention was signed later on behalf of 
Afghanistan, Australia, Austria, Bolivia, Byelorussia, Ceylon, Czechoslo- 
vakia, Finland, the Holy See, Iran,” Ireland, Liberia, New Zealand, Panama, 
Portugal, Switzerland, Tunisia, Ukraine, the U.S.S.R., the United King- 
dom, the United States (Sept. 15), and Venezuela. | 


CONVENTION ON THE HIGH SEAS * 


Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention 

Desiring to codify the rules of international law relating to the high 
seas, 

Recognizing that the United Nations Conference on the Law of the 
Sea, held at Geneva from 24 February to 27 April 1958, adopted the 
following provisions as generally declaratory of established principles of 
international law, 

Have agreed as follows: 


ARTICLE 1 


The term ‘‘high seas’’ means all parts of the sea that are not included 
in the territorial sea or in the internal waters of a state. 


ARTICLE 2 


The high seas being open to all nations, no state may validly purport to 
subject any part of them to its sovereignty. Freedom of the high seas is 
exercised under the conditions laid down by these articles and by the 


1 With a declaration as follows: 

‘*With respect to the Convention on the Territorial Sea and the Contiguous Zone, 
the delegation of Colombia declares that, under article 98 of the Colombian Constitution, 
authorization by the Senate is required for the passage of foreign troops through 
Colombian territory and that, by analogy, such authorization is accordingly also 
required for the passage of foreign warships through Colombian territorial waters.’’ 

2 With reservation as follows: 

‘*In signing the Convention on the Territorial Sea and the Contiguous Zone, I make 
the following reservation: 

‘* Article 14. The Iranian Government maintains the objection, on the ground of 
excess of competence, expressed by its delegation at the twelfth plenary meeting of the 
Conference on the Law of the Sea on 24 April 1958, to the articles recommended by the 
Fifth Committee of the Conference and incorporated in part in article 14 of this 
Convention. The Iranian Government accordingly reserves all rights regarding the 
contents of this article in so far as it relates to countries having no sea coast.’’ 

*U.N. Doe. A/CONF.13/L.53; reprinted in Dept. of State Bulletin, loc. cit. 1115. 
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other rules of international law. It comprises, inter alia, both for coastal 
and non-coastal states: 


(1) Freedom of navigation ; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 
(4) Freedom to fly over the high seas. 


These freedoms, and others which are recognized by the general principles 
of international law, shall be exercised by all states with reasonable regard 
to the interests of other states in their exercise of the freedom of the 
high seas. 


ARTICLE 3 


1. In order to enjoy the freedom of the seas on equal terms with 
coastal states, states having no seacoast should have free access to the 
sea. To this end states situated between the sea and a state having no 
seacoast shall by common agreement with the latter and in conformity 
with existing international conventions accord: 


(a) To the state having no seacoast, on a basis of reciprocity, free 
transit through their territory and 

(b) To ships flying the flag of that state treatment equal to that 
accorded to their own ships, or to the ships of any other states, 
as regards access to seaports and the use of such ports. 


2. States situated between the sea and a state having no seacoast shall 
settle, by mutual agreement with the latter, and taking into account the 
rights of the coastal state or state of transit and the special conditions 
of the state having no seacoast, all matters relating to freedom of transit 
and equal treatment in ports, in case such states are not already parties 
to existing international conventions. 


ARTICLE 4 


Every state, whether coastal or not, has the right to sail ships under 
its flag on the high seas. 


ARTICLE 5 


1. Each state shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right to 
fly its flag. Ships have the nationality of the state whose flag they are 
entitled to fly. There must exist a genuine link between the state and 
the ship; in particular, the state must effectively exercise its jurisdiction 
and control in administrative, technical and social matters over ships 
flying its flag. 

2. Each state shall issue to ships to which it has granted the right to 
fly its flag documents to that effect. 
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ARTICLE 6 


1. Ships shall sail under the flag of one state only and, save in ex- 
ceptional cases expressly provided for in international treaties or in 
these articles, shall be subject to its exclusive jurisdiction on the high seas. 
A ship may not change its flag during a voyage or while in a port of call, 
save in the case of a real transfer of ownership or change in registry. 

2. A ship which sails under the flags of two or more states, using them 
according to convenience, may not claim any of the nationalities in ques- 
tion with respect to any other state, and may be assimilated to a ship 
without nationality. 


ARTICLE 7 


The provisions of the preceding articles do not prejudice the question of 
ships employed on the official service of an intergovernmental organization 
flying the flag of the organization. 


ARTICLE 8 


1. Warships on the high seas have complete immunity from the juris- 
diction of any state other than the flag state. 

2. For the purposes of these articles, the term ‘‘ warship’ 
belonging to the naval forces of a state and bearing the external marks 
distinguishing véarships of its nationality, under the command of an officer 
duly commissidned by the government and whose name appears in the 
Navy List, and manned by a crew who are under regular naval discipline. 


means a ship 


ARTICLE 9 


Ships owned or operated by a state and used only on government non- 
commercial service shall, on the high seas, have complete immunity from 
the jurisdiction of any state other than the flag state. 


ARTICLE 10 


1. Every state shall take such measures for ships under its fiag as are 
necessary to ensure safety at sea with regard inter alia to: 


(a) The use of signals, the maintenance of communications and the 
prevention of collisions; 

(b) The manning of ships and labour conditions for crews taking into 
account the applicable international labour instruments; 

(ce) The construction, equipment and seaworthiness of ships. 


2. In taking such measures each state is required to conform to gen- 
erally accepted international standards and to take any steps which may 
be necessary to ensure their observance. 
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ARTICLE 11 


1. In the event of a collision or of any other incident of navigation 
concerning a ship on the high seas, involving the penal or disciplinary 
responsibility of the master or of any other person in the service of the 
ship, no penal or disciplinary proceedings may be instituted against such 
persons except before the judicial or administrative authorities either of 
the flag state or of the state of which such person is a national. 

2. In disciplinary matters, the state which has issued a master’s 
certificate or a certificate of competence or license shall alone be competent, 
after due legal process, to pronounce the withdrawal of such certificates, 
even if the holder is not a national of the state which issued them. 

3. No arrest or detention of the ship, even as a measure of investigation, 
shall be ordered by any authorities other than those of the flag state. 


ARTICLE 12 


1. Every state shall require the master of a ship sailing under its flag, 
insofar as he can do so without serious danger to the ship, the crew or 
the passengers : 


(a) To render assistance to any person found at sea in danger of 
being lost; 

(b) To proceed with all possible speed to the rescue of persons in 
distress if informed of their need of assistance, insofar as such 
action may reasonably be expected of him; 

(c) After a collision to render assistance to the other ship, her 
erew and her passengers and, where possible, to inform the other 
ship of the name of his own ship, her port of registry and the 
nearest port at which she will call. 


2. Every coastal state shall promote the establishment and maintenance 
of an adequate and effective search and rescue service regarding safety 
on and over the sea and—where circumstances so require—by way of 
mutual regional arrangements co-operate with neighbouring states for 
this purpose. 


ARTICLE 13 


Every state shall adopt effective measures to prevent and punish the 
transport of slaves in ships authorized to fly its flag, and to prevent the 
unlawful use of its flag for that purpose. Any slave taking refuge on 
board any ship, whatever its flag, shall ipso facto be free. 


ARTICLE 14 


All states shall co-operate to the fullest possible extent in the repression 
of piracy on the high seas or in any other place outside the jurisdiction 
of any state. 
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ARTICLE 15 
Piracy consists of any of the following acts: 
(1) Any illegal acts of violence, detention or any act of depredation, 


committed for private ends by the crew or the passengers of a 
private ship or a private aircraft, and directed: 


(a) On the high seas, against another ship or aircraft, or against 
persons or property on board such ship or aircraft; 

(b) Against a ship, aircraft, persons or property in a place outside 
the jurisdiction of any state; 


(2) Any act of voluntary participation in the operation of a ship or 
of an aircraft with knowledge of facts making it a pirate ship 
or aircraft; 

(3) Any act of inciting or of intentionally facilitating an act de- 


scribed in sub-paragraph 1 or sub-paragraph 2 of this article. 


ARTICLE 16 


The acts of piracy, as defined in Article 15, committed by a warship, 
government ship or government aircraft whose crew has mutinied and 
taken control of the ship or aircraft are assimilated to acts committed by 
a private ship. 

ARTICLE 17 


A ship or aircraft is considered a pirate ship or aircraft if it is intended 
by the persons in dominant control to be used for the purpose of commit- 
ting one of the acts referred to in Article 15. The same applies if the 
ship or aircraft has been used to commit any such act, so long as it re- 
mains under the control of the persons guilty of that act. 


ARTICLE 18 


A ship or aircraft may retain its nationality although it has become a 
pirate ship or aircraft. The retention or loss of nationality is determined 
by the law of the state from which such nationality was derived. 


ARTICLE 19 


On the high seas, or in any other place outside the jurisdiction of any 
state, every state may seize a pirate ship or aircraft, or a ship taken by 
piracy and under the control of pirates, and arrest the persons and seize 
the property on board. The courts of the state which carried out the 
seizure may decide upon the penalties to be imposed, and may also de- 
termine the action to be taken with regard to the ships, aircraft or prop- 
erty, subject to the rights of third parties acting in good faith. 


ARTICLE 20 


Where the seizure of a ship or aircraft on suspicion of piracy has been 
effected without adequate grounds, the state making the seizure shall be 
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liable to the state the nationality of which is possessed by the ship or 
aircraft, for any loss or damage caused by the seizure. 


ARTICLE 21 


A seizure on account of piracy may only be carried out by warships or 
military aircraft, or other ships or aircraft on government service author- 
ized to that effect. 


ARTICLE 22 


1. Except where acts of interference derive from powers conferred by 
treaty, a warship which encounters a foreign merchant ship on the high 
seas is not justified in boarding her unless there is reasonable ground 
for suspecting: 


(a) That the ship is engaged in piracy; or 

(b) That the ship is engaged in the slave trade; or 

(c) That, though flying a foreign flag or refusing to show its flag, 
the ship is, in reality, of the same nationality as the warship. 


2. In the cases provided for in sub-paragraphs (a), (b) and (c) above, 
the warship may proceed to verify the ship’s right to fly its flag. To this 
end, it may send a boat under the command of an officer to the suspected 
ship. If suspicion remains after the documents have been checked, it may 
proceed to a further examination on board the ship, which must be carried 
out with all possible consideration. 

3. If the suspicions prove to be unfounded, and provided that the ship 
boarded has not committed any act justifying them, it shall be compensated 
for any loss or damage that may have been sustained. 


ARTICLE 23 


1. The hot pursuit of a foreign ship may be undertaken when the 
competent authorities of the coastal state have good reason to believe 
that the ship has violated the laws and regulations of that state. Such 
pursuit must be commenced when the foreign ship or one of its boats 
is within the internal waters or the territorial sea or the contiguous zone 
of the pursuing state, and may only be continued outside the territorial 
sea or the contiguous zone if the pursuit has not been interrupted. It 
is not necessary that, at the time when the foreign ship within the terri- 
torial sea or the contiguous zone receives the order to stop, the ship 
giving the order should likewise be within the territorial sea or the 
contiguous zone. If the foreign ship is within a contiguous zone, as 
defined in Article 24 of the Convention on the Territorial Sea and the 
Contiguous Zone, the pursuit may only be undertaken if there has been 
a violation of the rights for the protection of which the zone was estab- 
lished. 

2. The right of hot pursuit ceases as soon as the ship pursued enters the 
territorial sea of its own country or of a third state. 
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3. Hot pursuit is not deemed to have begun unless the pursuing ship 
has satisfied itself by such practicable means as may be available that the 
ship pursued or one of its boats or other craft working as a team and 
using the ship pursued as a mother ship are within the limits of the terri- 
torial sea, or as the case may be within the contiguous zone. The pursuit 
may only be commenced after a visual or auditory signal to stop has been 
given at a distance which enables it to be seen or heard by the foreign ship. 

4. The right of hot pursuit may be exercised only by warships or military 
aircraft, or other ships or aircraft on government service specially author- 
ized to that effect. 

5. Where hot pursuit is effected by an aircraft: 


> 


(a) The provisions of paragraphs 1 to 3 of this article shall apply 
mutatis mutandis ; 

(b) The aircraft giving the order to stop must itself actively pursue 
the ship until a ship or aircraft of the coastal state, summoned 
by the aircraft, arrives to ta*e over the pursuit, unless the 
aircraft is itself able to arrest the ship. It does not suffice to 
justify an arrest on the high seas that the ship was merely 
sighted by the aircraft as an offender or suspected offender, if 
it was not both ordered to stop and pursued by the aircraft itself 
or other aircraft or ships which continue the pursuit without 
interruption. 


6. The release of a ship arrested within the jurisdiction of a state and 
escorted to a port of that state for the purposes of an enquiry before the 
competent authorities, may not be claimed solely on the ground that the 
ship, im the course of its voyage, was escorted across a portion of the high 
seas, if the circumstances rendered this necessary. 

7. Where a ship has been stopped or arrested on the high seas in cir- 
cumstances which do not justify the exercise of the right of hot pursuit, 
it shall be compensated for any loss or damage that may have been 
thereby sustained. 


ARTICLE 24 


Every state shall draw up regulations to prevent pollution of the seas 
by the discharge of oil from ships or pipelines or resulting from the 
exploitation and exploration of the seabed and its subsoil, taking account 
of existing treaty provisions on the subject. 


ARTICLE 25 


1. Every state shall take measures to prevent pollution of the seas from 
the dumping of radioactive waste, taking into account any standards and 
regulations which may be formulated by the competent international 
organizations. 

2. All states shall co-operate with the competent international organiza- 
tions in taking measures for the prevention of pollution of the seas or air- 
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space above, resulting from any activiiies with radioactive materials or 
other harmful agents. 


ARTICLE 26 


1. All states shall be entitled to lay submarine cables and pipelines on 
the bed of the high seas. 

2. Subject to its right to take reasonable measures for the exploration of 
the continental shelf and the exploitation of its natural resources, the 
coastal state may not impede the laying or maintenance of such cables or 
pipelines. 

3. When laying such cables or pipelines the state in question shall pay 
due regard to cables or pipelines already in position on the seabed. In 
particular, possibilities of repairing existing cables or pipelines shall 
not be prejudiced. 


ARTICLE 27 


Every state shall take the necessary legislative measures to provide that 
the breaking or injury by a ship flying its flag or by a person subject to its 
jurisdiction of a submarine cable beneath the high seas done wilfully or 
through culpable negligence, in such a manner as to be liable to interrupt 
or obstruct telegraphic or telephonic communications, and similarly the 
breaking or injury of a submarine pipeline or high-voltage power cable 
shall be a punishable offence. This provision shall not apply to any 
break or injury caused by persons who acted merely with the legitimate 
object of saving their lives or their ships, after having taken all necessary 
precautions to avoid such break or injury. 


ARTICLE 28 


Every state shall take the necessary legislative measures to provide that, 
if persons subject to its jurisdiction who are the owners of a cable or pipe- 
line beneath the high seas, in laying or repairing that cable or pipeline, 
cause a break in or injury to another cable or pipeline, they shall bear 
the cost of the repairs. 


ARTICLE 29 


Every state shall take the necessary legislative measures to ensure that 
the owners of ships who can prove that they have sacrificed an anchor, a 
net or any other fishing gear, in order to avoid injuring a submarine 
cable or pipeline, shall be indemnified by the owner of the cable or pipe- 
line, provided that the owner of the ship has taken all reasonable pre- 
cautionary measures beforehand. 


ARTICLE 30 


The provisions of this Convention shall not affect conventions or other 
international agreements already in force, as between states parties to 
them. 
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ARTICLE 31 


This Convention shall, until 31 October 1958, be open for signature by all 
States Members of the United Nations or of any of the specialized agencies, 
and by any other state invited by the General Assembly to become a party 
to the Convention. 

ARTICLE 32 


This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 33 


This Convention shall be open for accession by any states belonging to 
any of the categories mentioned in Article 31. The instruments of ac- 
cession shall be deposited with the Secretary-General of the United 
Nations. 

ARTICLE 34 


1. This Convention shall come into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or 
accession with the Secretary-General of the United Nations. 

2. For each state ratifying or acceding to the Convention after the 
deposit of the twenty-second instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after deposit by 
such state of its instrument of ratification or accession. 


ARTICLE 35 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary-General. 

2. The General Assembly of the United Nations shall decide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 36 


The Secretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 
31: 

(a) Of signatures to this Convention and of the deposit of instru- 
ments of ratification or accession, in accordance with Articles 31, 
32 and 33; 

(b) Of the date on which this Convention will come into force, in 


accordance with Article 34; 
(c) Of requests for revision in accordance with Article 35. 


ARTICLE 37 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 


= 
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the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article 31. 


In witness whereof the undersigned Plienipotentiaries, being duly author- 
ized thereto by their respective governments, have signed this Convention. 

Done at Geneva, this twenty-ninth day of April one thousand nine 
hundred and fifty-eight. 


[Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia, Costa Rica, Cuba, Denmark, Dominican Republic, Ghana, Guate- 
mala, Haiti, Iceland, Israel, Nepal, Thailand, Uruguay, and Yugoslavia 
(subject to ratification). The Convention was signed later on behalf of 
Afghanistan, Australia, Austria, Bolivia, Byelorussia, Ceylon, Czechoslo- 
vakia, Finland, France, German Federal Republic, the Holy See, Indonesia, 
Iran,’ Ireland, Lebanon, Liberia, New Zealand, Panama, Portugal, Switzer- 
land, Tunisia, Ukraine, the U.S.S.R., the United Kingdom, the United 
States (Sept. 15), and Venezuela. | 


CONVENTION ON FISHING AND CONSERVATION OF THE 
LIVING RESOURCES OF THE HIGH SEAS? 
Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention, 

Considering that the development of modern techniques for the ex- 
ploitation of the living resources of the sea, increasing man’s ability to 
meet the need of the world’s expanding population for food, has exposed 
some of these resources to the danger of being over-exploited, 

Considering also that the nature of the problems involved in the con- 
servation of the living resources of the high seas is such that there is a 
clear necessity that they be solved, whenever possible, on the basis of 
international co-operation through the concerted action of all the states 
concerned, 

Have agreed as follows: 


1 With reservations as follow: 

‘*In signing the Convention on the High Seas, I make the following reservations: 

‘‘Article 2. With respect to the words ‘no State may validly purport to subject 
any part of them to its sovereignty’, it shall be understood that thie prohibition does 
not apply to the continental shelf, which is governed by article 2 of the Convention 
on the Continental Shelf. 

‘* Articles 2,3 and 4. The Iranian Government maintains the objection on the ground 
of excess of competence, expressed by its delegation at the twelfth plenary meeting of 
the Conference on the Law of the Sea on 24 April 1958, to the articles recommended 
by the Fifth Committee of the Conference and incorporated in the afore-mentioned 
articles of the Convention on the High Seas. The Iranian Government accordingly 
reserves all right regarding the contents of these articles in so far as they relate to 
countries having no sea coast. 

‘Article 2(3)—article 26, paragraphs 1 and 2. Application of the provisions of 
these articies relating to the laying of submarine cables and pipelines shall be subject 
to the authorization of the coastal State, in so far as the continental shelf is concerned.’’ 

*U.N. Doe. A/CONF.13/L.54; reprinted in Dept. of State Bulletin, loc. cit. 1118. 


| 
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ARTICLE 1 


1. All states have the right for their nationals to engage in fishing 
on the high seas, subject (a) to their treaty obligations, (b) to the inter- 
ests and rights of coastal states as provided for in this Convention, and 
(ec) to the provisions contained in the following articles concerning con- 
servation of the living resources of the high seas. 

2. All states have the duty to adopt, or to co-operate with other states 
in adopting, such measures for their respective nationals as may be 
necessary for the conservation of the living resources of the high seas. 


ARTICLE 2 


As employed in this Convention, the expression ‘‘conservation of the 
living resources of the high seas’’ means the aggregate of the measures 
rendering possible the optimum sustainable yield from those resources 
so as to secure a maximum supply of food and other marine products. 
Conservation programmes should be formulated with a view to securing 
in the first place a supply of food for human consumption. 


ARTICLE 3 


A state whose nationals are engaged in fishing any stock or stocks of fish 
or other living marine resources in any area of the high seas where the 
nationals of other states are not thus engaged shall adopt, for its own 
nationals, measures in that area when necessary for the purpose of the 
conservation of the living resources affected. 


ArTIcLE 4 


1. If the nationals of two or more states are engaged in fishing the 
same stock or stocks of fish or other living marine resources in any area 
or areas of the high seas, these states shall, at the request of any of them, 
enter into negotiations with a view to prescribing by agreement for their 
nationals the necessary measures for the conservation of the living re- 
sources affected. 

2. If the states concerned do not reach agreement within twelve months, 
any of the parties may initiate the procedure contemplated by Article 9. 


ARTICLE 5 


1. If, subsequent to the adoption of the measures referred to in Articles 
3 and 4, nationals of other states engage in fishing the same stock or stocks 
of fish or other living marine resources in any area or areas of the high 
seas, the other states shall apply the measures, which shall not be dis- 
criminatory in form or in fact, to their own nationals not later than seven 
months after the date on which the measures shall have been notified to the 
Director-General of the Food and Agriculture Organization of the United 
Nations. The Director-General shall notify such measures to any state 
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which so requests and, in any case, to any state specified by the state 
initiating the measure. 

2. If these other states do not accept the measures so adopted and if no 
agreement can be reached within twelve months, any of the interested 
parties may initiate the procedure contemplated by Article 9. Subject 
to paragraph 2 of Article 10, the measures adopted shall remain obligatory 
pending the decision of the special commission. 


ARTICLE 6 


1. A coastal state has a special interest in the maintenance of the pro- 
ductivity of the living resources in any area of the high seas adjacent to 
its territorial sea. 

2. A coastal state is entitled to take part on an equal footing in any 
system of research and regulation for purposes of conservation of the 
living resources of the high seas in that area, even though its nationals 
do not carry on fishing there. 

3. A state whose nationals are engaged in fishing in any area of the 
high seas adjacent to the territorial sea of a coastal state shall, at the 
request of that coastal state, enter into negotiations with a view to pre- 
scribing by agreement the measures necessary for the conservation of the 
living resources of the high seas in that area. 

4. A state whose nationals are engaged in fishing in any area of the 
high seas adjacent to the territorial sea of a coastal state shall not enforce 
conservation measures in that area which are opposed to those which have 
been adopted by the coastal state, but may enter into negotiations with the 
coastal state with a view to prescribing by agreement the measures neces- 
sary for the conservation of the living resources of the high seas in that 
area. 

5. If the states concerned do not reach agreement with respect to con- 
servation measures within twelve months, any of the parties may initiate 
the procedure contemplated by Article 9. 


ARTICLE 7 


1. Having regard to the provisions of paragraph 1 of Article 6, any 
coastal state may, with a view to the maintenance of the productivity of the 
living resources of the sea, adopt unilateral measures of conservation 
appropriate to any stock of fish or other marine resources in any area 
of the high seas adjacent to its territorial sea, provided that negotiations 
to that effect with the other states concerned have not led to an agreement 
within six months. 

2. The measures which the coastal state adopts under the previous 
paragraph shall be valid as to other states only if the following require- 
ments are fulfilled: 


(a) That there is a need for urgent application of conservation meas- 
ures in the light of the existing knowledge of the fishery; 
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(b) That the measures adopted are based on appropriate scientific 
findings ; 

(c) That such measures do not discriminate in form or in fact against 
foreign fishermen. 


3. These measures shall remain in force pending the settlement, in ac- 
cordance with the relevant provisions of this Convention, of any disagree- 
ment as to their validity. 

4. If the measures are not accepted by the other states concerned, any 
of the parties may initiate the procedure contemplated by Article 9. 
Subject to paragraph 2 of Article 10, the measures adopted shall remain 
obligatory pending the decision of the special commission. 

5. The principles of geographical demarcation as defined in Article 12 
of the Convention on the Territorial Sea and the Contiguous Zone shall 
be adopted when coasts of different states are involved. 


ARTICLE 8 


1. Any state which, even if its nationals are not engaged in fishing in 
an area of the high seas not adjacent to its coast, has a special interest 
in the conservation of the living resources of the high seas in that area, 
may request the state or states whose nationals are engaged in fishing there 
to take the necessary measures of conservation under Articles 3 and 4 
respectively, at the same time mentioning the scientific reasons which in 
its opinion make such measures necessary, and indicating its special 
interest. 

2. If no agreement is reached within twelve months, such state may 
initiate the procedure contemplated by Article 9. 


ARTICLE 9 


1. Any dispute which may arise between states under Articles 4, 5, 6, 7 
and 8 shall, at the request of any of the parties, be submitted for settlement 
to a special commission of five members, unless the parties agree to seek a 
solution by another method of peaceful settlement, as provided for in 
Article 33 of the Charter of the United Nations. 

2. The members of the commission, one of whom shall be designated as 
chairman, shall be named by agreement between the states in dispute 
within three months of the request for settlement in accordance with the 
provisions of this article. Failing agreement they shall, upon the request 
of any state party, be named by the Secretary-General of the United 
Nations, within a furcher three-month period, in consultation with the 
states in dispute and with the President of the International Court of 
Justice and the Director-General of the Food and Agriculture Organization 
of the United Nations, from amongst well-qualified persons being nationals 
of states not involved in the dispute and specializing in legal, administrative 
or scientific questions relating to fisheries, depending upon the nature of 
the dispute to be settled. Any vacancy arising after the original appoint- 
ment shall be filled in the same manner as provided for the initial selection 
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3. Any state party to proceedings under these articles shall have the 
right to name one of its nationals to the special commission, with the right 
to participate fully in the proceedings on the same footing as a member 
of the commission but without the right to vote or to take part in the 
writing of the commission’s decision. 

4. The commission shall determine its own procedure, assuring each party 
to the proceedings a full opportunity to be heard and to present its case. 
It shall also determine how the costs and expenses shall be divided between 
the parties to the dispute, failing agreement by the parties on this matter. 

5. The special commission shall render its decision within a period of 
five months from the time it is appointed unless it decides, in case of neces- 
sity, to extend the time limit for a period not exceeding three months. 

6. The special commission shall, in reaching its decisions, adhere to 
these articles and to any special agreements between the disputing parties 
regarding settlement of the dispute. 

7. Decisions of the commission shall be by majority vote. 


ARTICLE 10 


1. The special commission shall, in disputes arising under Article 7, 
apply the criteria listed in paragraph 2 of that article. In disputes under 
Articles 4, 5, 6 and 8, the commission shall apply the following criteria, 
according to the issues involved in the dispute: 


(a) Common to the determination of disputes arising under Articles 
4, 5 and 6 are the requirements: 


(i) That scientific findings demonstrate the necessity of conserva- 
tion measures ; 
(ii) That the specific measures are based on scientific findings and 
are practicable; and 
(iii) That the measures do not discriminate. in form or in fact, 
against fishermen of other states. 


(b) Applicable to the determination of disputes arising under Article 
8 is the requirement that scientific findings demonstrate the neces- 
sity for conservation measures, or that the conservation programme 


is adequate, as the case may be. 


2. The special ccmmission may decide that pending its award the meas- 
ures in dispute shall not be applied, provided that, in the case of disputes 
under Article 7, the measures shall only be suspended when it is apparent 
to the commission on the basis of prima facie evidence that the need for 
the urgent application of such measures does not exist. 


ARTICLE 11 


The decisions of the special commission shall be binding on the states 
concerned and the provisions of paragraph 2 of Article 94 of the Charter 
of the United Nations shal) be applicable to those decisions. If the de- 
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cisions are accompanied by any recommendations, they shall receive the 
greatest possible consideration. 


ARTICLE 12 


1. If the factual basis of the award of the special commission is altered 
by substantial changes in the conditions of the stock or stocks of fish or 
other living marine resources or in methods of fishing, any of the states 
concerned may request the other states to enter into negotiations with a 
view to prescribing by agreement the necessary modifications in the meas- 
ures of conservation. 

2. If no agreement is reached within a reasonable period of time, any of 
the states concerned may again resort to the procedure contemplated by 
Article 9 provided that at least two years have elapsed from the original 
award. 


ARTICLE 13 


1. The regulation of fisheries conducted by means of equipment embedded 
in the floor of the sea in areas of the high seas adjacent to the territorial sea 
of a state may be undertaken by that state where such fisheries have long 
been maintained and conducted by its nationals, provided that non-nationals 
are permitted to participate in such activities on an equal footing with 
nationals except in areas where such fisheries have by long usage been 
exclusively enjoyed by such nationals. Such regulations will not, however, 
affect the general status of the areas as high seas. 

2. In this article, the expression ‘‘fisheries conducted by means of equip- 
ment embedded in the floor of the sea’’ means those fisheries using gear 
with supporting members embedded in the sea floor, constructed on a site 
and left there to operate permanently, or if removed, restored each season 
on the same site. 


ARTICLE 14 


‘ 


In Articles 1, 3, 4, 5, 6 and 8, the term ‘‘nationals’’ means fishing 
boats or craft of any size having the nationality of the state concerned, 
according to the law of that state, irrespective of the nationality of the 
members of their crews. 


ARTICLE 15 


This Convention shall, until 31 October 1958, be open for signature by 
all States Members of the United Nations or of any of the specialized 
agencies, and by any other state invited by the General Assembly to become 
a party to the Convention. 


ARTICLE 16 


This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations 
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ARTICLE 17 
This Convention shall be open for accession by any states belonging to 
any of the categories mentioned in Article 15. The instruments of acces- 
sion shall be deposited with the Secretary-General of the United Nations. 


ARTICLE 18 


1. This Convention shall come into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or ac- 
cession with the Secretary-General of the United Nations. 

2. For each state ratifying or acceding to the Convention after the de- 
posit of the twenty-second instrument of ratification or accession, the Con- 
vention shall enter into force on the thirtieth day after deposit by such 


state of its instrument of ratification or accession. 


ARTICLE 19 


1. At the time of signature, ratification or accession, any state may 
make reservations to articles of the Convention other than to Articles 6, 7, 
9, 10, 11 and i2 inclusive. 

2. Any Contracting State making a reservation in accordance with the 
preceding paragraph may at any time withdraw the reservation by a com- 
munication to that effect addressed to the Secretary-General of the United 
Nations. 

ARTICLE 20 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary-General. 

2. The General Assembly of the United Nations shall decide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 21 


The Secretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 
15: 

(a) Of signatures to this Convention and of the deposit of instruments 
of ratification or accession, in accordance with Articles 15, 16 and 
17; 

(b) Of the date on which this Convention will come into force, in 
accordance with Article 18; 

(c) Of requests for revision in accordance with Article 20; 

(d) Of reservations to this Convention, in accordance with Article 19. 


ARTICLE 22 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with the 


—— 
| 
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Secretary-General of the United Nations, who shall send certified copies 
thereof to all states referred to in Article 15. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 
ized thereto by their respective governments, have signed this Convention. 

Done at Geneva, this twenty-ninth day of April one chousand nine 
hundred and fifty-eight. 


{Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia, Costa Rica, Cuba, Denmark, Dominican Republic, Ghana, Haiti, 
Iceland, Israel, Nepal, Thailand, Uruguay and Yugoslavia (subject to 
ratification). The Convention was signed later on behalf of Afghanistan, 
Australia, Bolivia, Ceylon, Finland, France, Indonesia, Iran, Ireland, 
Lebanon, Liberia, New Zealand, Panama, Portugal, Switzerland, Tunisia, 
the United Kingdom, the United States (Sept. 15), and Venezuela. | 


CONVENTION ON THE CONTINENTAL SHELF’? 


Signed at Geneva, April 29, 1958; open for signature until 
October 31, 1958 


The States Parties to this Convention 
Have agreed as follows: 


ARTICLE 1] 


For the purpose of these articles, the term ‘‘continental shelf’’ is used as 
referring (a) to the seabed and subsoil of the submarine areas adjacent to 
the coast but outside the area of the territorial sea, to a depth of 200 
metres or, beyond that limit, to where the depth of the superjacent waters 
admits of the exploitation of the natural resources of the said areas; (b) 
to the seabed and subsoil of similar submarine areas adjacent to the coasts 
of islands. 


ARTICLE 2 


1. The coastal state exercises over the continental shelf sovereign rights 
for the purpose of exploring it and exploiting its natural resources. 

2. The rights referred to in paragraph 1 of this article are exclusive in 
the sense that if the coastal state does not explore the continental shelf or 
exploit its natural resources, no one may undertake these activities, or make 
a claim to the continental shelf, without the express consent of the coastal 
state. 

3. The rights of the coastal state over the continental shelf do not depend 
on occupation, effective or notional, or on any express proclamation. 

4. The natural resources referred to in these articles consist of the 
mineral and other non-living resources of the seabed and subsoil together 
with living organisms belonging to sedentary species, that is to say, organ- 
isms which, at the harvestable stage, either are immobile on or under the 


1U.N. Doe. A/CONF.13/L.55; reprinted in Dept. of State Bulletin, loc. cit. 1121. 
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seabed or are unable to move except in constant physical contact with the 
seabed or the subsoil. 


ARTICLE 3 


The rights of the coastal state over the continental shelf do not affect the 
legal status of the superjacent waters as high seas, or that of the airspace 
above those waters. 


ARTICLE 4 


Subject to its right to take reasonable measures for the exploration of the 
continental shelf and the exploitation of its natural resources, the coastal 
state may not impede the laying or maintenance of submarine cables or 
pipelines on the continental shelf. 


ARTICLE 5 


1. The exploration of the continental shelf and the exploitation of its 
natural resources must not result in any unjustifiable interference with 
navigation, fishing or the conservation of the living resources of the sea, 
nor result in any interference with fundamental oceanographic or other 
scientific research carried out with the intention of open publication. 

2. Subject to the provisions of paragraphs 1 and 6 of this article, the 
coastal state is entitled to construct and maintain or operate on the conti- 
nental shelf installations and other devices necessary for its exploration and 
the exploitation of its natural resources, and to establish safety zones 
around such installations and devices and to take in those zones measures 
necessary for their protection. 

3. The safety zones referred to in paragraph 2 of this article may extend 
to a distance of 500 metres around the installations and other devices which 
have been erected, measured from each point of their outer edge. Ships 
of all nationalities must respect these safety zones. 

4. Such installations and devices, though under the jurisdiction of the 
coastal state, do not possess the status of islands. They have no territorial 
sea of their own, and their presence does not affect the delimitation of the 
territorial sea of the coastal state. 

5. Due notice must be given of the construction of any such installa- 
tions, and permanent means for giving warning of their presence must be 
maintained. Any installations which are abandoned or disused must be 
entirely removed. 

6. Neither the installations or devices, nor the safety zones around them, 
may be established where interference may be caused to the use of recog- 
nized sea lanes essential to international navigation. 

7. The coastal state is obliged to undertake, in the safety zones, all ap- 
propriate measures for the protection of the living resources of the sea 
from harmful agents. 

8. The consent of the coastal state shall be obtained in respect of any 
research concerning the continental shelf and undertaken there. Never- 
theless, the coastal state shall not normally withhold its consent if the 
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request is submitted by a qualified institution with a view to purely sci- 
entific research into the physical or biological characteristics of the conti- 
nental shelf, subject to the proviso that the coastal state shall have the 
right, if it so desires, to participate or to be represented in the research, 


and that in any event the results shall be published 


ARTICLE 6 

1. Where the same continental shelf is adjacent to the territories of two 
or more states whose coasts are opposite each other, the boundary of the 
continental shelf appertaining to such states shall be determined by agree 
ment between them. In the absence of agreement, and unless another 
boundary line is justified by special circumstances, the boundary is the 
median line, every point of which is equidistant from the nearest points of 
the baselines from which the breadth of the territorial sea of each state 
is measured. 

2. Where the same continental shelf is adjacent to the territories of two 
adjacent states, the boundary of the continental shelf shall be determined 
by agreement between them. In the absence of agreement, and unless 
another boundary line is justified by special circumstances, the boundary 
shall be determined by application of the principle of equidistance from 
the nearest points of the baselines from which the breadth of the territorial 
sea of each state is measured. 

3. In delimiting the boundaries of the continental shelf, any lines which 
are drawn in accordance with the principles set out in paragraphs 1 and 
2 of this article should be defined with reference to charts and geographical 
features as they exist at a particular date, and reference should be made 
to fixed permanent identifiable points on the land. 


ARTICLE 7 
The provisions of these articles shall not prejudice the right of the 
coastal state to exploit the subsoil by means of tunnelling irrespective of 


the depth of water above the subsoil. 


ARTICLE 8 
This Convention shall, until 31 October 1958, be open for signature by 
all States Members of the United Nations or of any of the specialized 
agencies, and by any other state invited by the General Assembly to become 
a party to the Convention. 
ARTICLE 9 
This Convention is subject to ratification. The instruments of ratifica- 
tion shall be deposited with the Secretary-General of the United Nations 


ARTICLE 10 
This Convention shall be open for accession by any states belonging to 
any of the categories mentioned in Article 8. The instruments of accession 
shall be deposited with the Secretary-General of the United Nations. 
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ARTICLE 1] 


1. This Convention shall come into force on the thirtieth day following 
the date of deposit of the twenty-second instrument of ratification or acces- 
sion with the Secretary-General of the United Nations. 

2. For each state ratifying or acceding to the Convention after the de- 
posit of the twenty-second instrument of ratification or accession, the Con 
vention shall enter into force on the thirtieth day after deposit by such 
state of its instrument of ratification or accession. 


ARTICLE 12 


1. At the time of signature, ratification or accession, any state may make 
reservations to articles of the Convention other than to Articles 1 to 3 
inclusive. 

2. Any Contracting State making a reservation in accordance with the 
preceding paragraph may at any time withdraw the reservation by a com- 
munication to that effect addressed to the Secretary-General of the Unite J 
Nations. 

ARTICLE 13 


1. After the expiration of a period of five years from the date on which 
this Convention shall enter into force, a request for the revision of this 
Convention may be made at any time by any Contracting Party by means 
of a notification in writing addressed to the Secretary-General. 

2. The General Assembly of the United Nations shall decide upon the 
steps, if any, to be taken in respect of such request. 


ARTICLE 14 


The Secretary-General of the United Nations shall inform all States 
Members of the United Nations and the other states referred to in Article 8: 


(a) Of signatures to this Convention and of the deposit of instruments 
of ratification or accession, in accordance with Articles 8, 9 and 
10. 

(b) Of the date on which this Convention will come into force, in ac- 
eordance with Article 11. 

(c) Of requests for revision in accordance with Article 13. 

(d) Of reservations to this Convention, in accordance with Article 12. 


ARTICLE 15 


The original of this Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 
the Secretary-General of the United Nations, who shall send certified copies 
thereof to all states referred to in Article 8. 

In witness whereof the undersigned Plenipotentiaries, being duly author- 
ised thereto by their respective governments, have signed this Convention. 

Done at Geneva, this twenty-ninth day of April one thousand nine hun- 
dred and fifty-eight. 


862 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 52 


[Here follow signatures on behalf of Argentina, Canada, China, Co- 
lombia, Costa Rica, Cuba, Denmark, Dominican Republic, Ghana, Guate- 
mala, Haiti, Iceland, Israel, Nepal, Thailand, Uruguay and Yugoslavia 
(subject to ratification). The Convention was signed later on behalf of 
Afghanistan, Australia, Bolivia, Ceylon, Finland, German Federal Repub- 
lic, Indonesia, Iran,’ Ireland, Lebanon, Liberia, New Zealand, Panama, 
Portugal, Switzerland, Tunisia, the United Kingdom, the United States 
(Sept. 15), and Venezuela. | 


OPTIONAL PROTOCOL OF SIGNATURE CONCERNING THE 
COMPULSORY SETTLEMENT OF DISPUTES? 
Signed at Geneva, April 29, 1958 


The States Parties to this Protocol and to any one or more of the Con- 
ventions on the Law of the Sea adopted by the United Nations Conference 
on the Law of the Sea held at Geneva from 24 February 1958 to 27 April 
1958, 

Expressing their wish to resort, in all matters concerning them in respect 
of any dispute arising out of the interpretation or application of any article 
of any Convention on the Law of the Sea of 29 April 1958, to the com- 
pulsory jurisdiction of the International Court of Justice, unless some 
other form of settlement is provided in the Convention or has been agreed 
upon by the Parties within a reasonable period, 

Have agreed as follows: 


ARTICLE I 


Disputes arising out of the interpretation or application of any Conven- 
tion on the Law of the Sea shall lie within the compulsory jurisdiction of 
the International Court of Justice, and may accordingly be brought before 
the Court by an application made by any party to the dispute being a 
Party to this Protocol. 


ARTICLE II 


This undertaking relates to all the provisions of any Convention on the 
Law of the Sea except, in the Convention on Fishing and Conservation of 
the Living Resources of the High Seas, Articles 4 ,5, 6, 7 and 8, to which 
Articles 9, 10, 11 and 12 of that Convention remain applicable. 


1 With reservations as follow: 

‘*In signing this Convention on the Continental Shelf, I am instructed by the 
Iranian Government to make the following reservations: 

‘*(a) Article 4: with respect to the phrase ‘the Coastal State may not impede the 
laying or maintenance of submarine cables or pipe-lines on the continental shelf’, the 
Iranian Government reserves its right to allow or not to allow the laying or main 
tenance of submarine cables or pipe-lines on its continental shelf. 

‘*(b) Article 6: with respect to the phrase ‘and unless another boundary line is 
justified by special circumstances’ included in paragraphs 1 and 2 of this article, the 
Iranian Government accepts this phrase on the understanding that one method of 
determining the boundary line in special circumstances would be that of measurement 
from the high water mark.’’ 

2U.N. Doe. A/CONF.13/L.57; reprinted in Dept. of State Bulletin, loc. cit. 1123. 
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ARTICLE III 


The Parties may agree, within a period of two months after one party has 
notified its opinion to the other that a dispute exists, to resort not to the 
Court but to an arbitral tribunal. After the expiry of the said period, 
either Party to this Protocol may bring the dispute before the Court by an 


application 
ARTICLE IV 


1. Within the same period of two months, the Parties to this Protocol 
may agree to adopt a conciliation procedure before resorting to the Court. 
2. The conciliation commission shall make its recommendations within 
five months after its appointment. If its recommendations are not ac- 
cepted by the parties to the dispute within two months after they have 
been delivered, either party may bring the dispute before the Court by 


an application. 
ARTICLE V 


This Protocol shall remain open for signature by all states who become 
parties to any Convention on the Law of the Sea adopted by the United 
Nations Conference on the Law of the Sea and is subject to ratification, 
where necessary according to the constitutional requirements of the sig- 


natory states. 
ARTICLE VI 


The Secretary-General of the United Nations shall inform all states 
who became parties to any Convention on the Law of the Sea of signatures 
to this Protocol and of the deposit of instruments of ratification in ae- 


cordance with Article V. 
ARTICLE VII 


The original of this Protocol, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, shall be deposited with 
the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article V. 


In witness whereof the undersigned Plenipotentiaries, being duly author- 
ized thereto by their respective governments, have signed this Protocol. 
Done at Geneva, this twenty-ninth day of April one thousand nine hun- 


dred and fifty-eight. 


[Here follow signatures on behalf of Canada (subject to ratification), 
China, Colombia,*? Costa Rica, Cuba, Denmark (subject to ratification), 


8 With reservation as follows: 
‘*In signing the Optional Protocol, the delegation of Colombia reserves the obliga 


tions of Colombia arising out of conventions concerning the peaceful settlement of 
disputes which Colombia has ratified and out of any previous conventions concerning 
the same subject which Colombia may ratify.’’ 
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Dominican Republic, Ghana, Haiti, Israel (ad referendum), Nepal, 
Uruguay and Yugoslavia (subject to ratification). The Convention was 
signed later on behalf of Austria, Bolivia, Ceylon, Finland, France, Ger- 
man Federal Republic, the Holy See, Indonesia, Liberia, New Zealand, 
Panama, Portugal, Switzerland (subject to ratification), the United King 
dom, and the United States (Sept. 15).) 


RESOLUTIONS ADOPTED BY THE CONFERENCE '! 
NUCLEAR TESTS ON THE HIGH SEAS 


(Adopted on April 27, 1958, on the report of the Second Committee, 
in connexion with Article 2 of the Convention on the High Seas 


The United Nations Conference on the Law of the Sea, 

Recalling that the Conference has been convened by the General As- 
sembly of the United Nations in accordance with resolution 1105 (XI) of 
21 February 1957, 

Recognizing that there is a serious and genuine apprehension on the 
part of many states that nuclear explosions constitute an infringement of 
the freedom of the seas, 

Recognizing that the question of nuclear tests and production is still 
under review by the General Assembly under various resolutions on the 
subject and by the Disarmament Commission, and is at present under 
constant review and discussion by the governments concerned, 

Decides to refer this matter to the General Assembly for appropriate 


action. 


POLLUTION OF THE HIGH SEAS BY RADIOACTIVE 
MATERIALS 


(Adopted April 27, 1958, on the report of the Second Committee, relating 


ahs 


to Article 25 of the Convention on the High Seas) 


The United Nations Conference on the Law of the Sea, 

Recognizing the need for international action in the field of disposal of 
radioactive wastes in the sea, 

Taking into account action which has been proposed by various national 
and international bodies and studies which have been published on the 
subject, 

Noting that the International Commission for Radiologica: Protection 
has made recommendations regarding the maximum permissible concentra- 
tion of radio-isotopes in the human body and the maximum permissible 
concentration in air and water, 

Recommends that the International Atomic Energy Agency, in con- 
sultation with existing groups and established organs having acknowledged 
competence in the field of radiological protection, should pursue whatever 
studies and take whatever action is necessary to assist states in controlling 


1U.N. Doc. A/CONF.13/L.56; reprinted in Dept. of State Bulletin, loc. cit. 1124. 
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the discharge or release of radioactive materials to the sea, in promulgating 
standards, and in drawing up internationally acceptable regulations to 
prevent pollution of the sea by radioactive materials in amounts which 
would adversely affect man and his marine resources. 


INTERNATIONAL FISHERY CONSERVATION CONVENTIONS 
(Adopted April 25, 1958, on the report of the Third Committee) 


The United Nations Conference on the Law of the Sea, 

Taking note of the opinion of the International Technical Conference on 
the Conservation of the Living Resources of the Sea, held in Rome in 
April/May 1955, as expressed in paragraph 43 of its report, as to the 
efficacy of international conservation organizations in furthering the con- 
servation of the living resources of the sea, 

Believing that such organizations are valuable instruments for the co- 
ordination of scientific effort upon the problem of fisheries and for the 
making of agreements upon conservation measures, 


Recommends: 


1. That states concerned should co-operate in establishing the necessary 
conservation régime through the medium of such organizations covering 
particular areas of the high seas or species of living marine resources and 
conforming in other respects with the recommendations contained in the 
report of the Rome Conference; 

2. That these organizations should be used so far as practicable for the 
conduct of the negotiations between states envisaged under Articles 4, 5, 
6 and 7 of the Convention on Fishing and Conservation of the Living 
Resources of the High Seas, for the resolution of any disagreements and 
for the implementation of agreed measures of conservation. 


CO-OPERATION IN CONSERVATION MEASURES 
(Adopted April 25, 1958, on the report of the Third Committee) 
The United Nations Conference on the Law of the Sea, 


Taking note of the opinion of the International Technical Conference on 
the Conservation of the Living Resources of the Sea, held in Rome in 
April/May 1955, as reported in paragraphs 43 (a), 54 and others of its 
report, that any effective conservation management system must have the 
participation of all states engaged in substantial exploitation of the stock 
or stocks of living marine organisms which are the object of the conserva- 
tion management system or having a special interest in the conservation 
of that stock or stocks, 

Recommends to the coastal states that, in the cases where a stock or 
stocks of fish or other living marine resources inhabit both the fishing areas 
under their jurisdiction and areas of the adjacent high seas, they should 
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co-operate with suc) international conservation organizations as may be 
responsible for the development and application of conservation measures 
in the adjacent high seas, in the adoption and enforcement, as far as 
practicable, of the necessary conservation measures on fishing areas under 
their jurisdiction. 


HUMANE KILLING OF MARINE LIFE 
(Adopted April 25, 1958, on the report of the Third Committee) 


The United Nations Conference on the Law of the Sea, 

Requests states to prescribe, by all means available to them, those meth- 
ods for the capture and killing of marine life, especially of whales and 
seals, which will spare them suffering to the greatest extent possible. 


SPECIAL SITUATIONS RELATING TO COASTAL FISHERIES 
(Adopted April 26, 1958, on the report of the Third Committee) 


The United Nations Conference on the Law of the Sea, 

Having considered the situation of countries or territories whose people 
are overwhelmingly dependent upon coastal fisheries for their livelihood 
or economic development, 

Having considered also the situation of countries whose coastal popula- 
tion depends primarily on coastal fisheries for the animal protein of its 
diet and whose fishing methods are mainly limited to local fishing from 
small boats, 

Recognizing that such situations call for exceptional measures befitting 
particular needs, 

Considering that, because of the limited scope and exceptional nature of 
those situations, any measures adopted to meet them would be comple- 
mentary to provisions incorporated in a universal system of international 
law, 

Believing that states should collaborate to secure just treatment of such 
situations by regional agreements or by other means of international co- 
operation, 


Recommends: 


1. That where, for the purpose of conservation, it becomes necessary to 
limit the total catch of a stock or stocks of fish in an area of the high seas 
adjacent to the territorial sea of a coastal state, any other states fishing 
in that area should collaborate with the coastal state to secure just treat- 
ment of such situation, by establishing agreed measures which shall recog- 
nize any preferential requirements of the coastal state resulting from its 
dependence upon the fishery concerned while having regard to the interests 
of the other states; 

2. That appropriate conciliation and arbitral procedures shall be estab- 
lished for the settlement of any disagreement. 
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REGIME OF HISTORIC WATERS 
(Adopted April 27, 1958, on the report of the First Committee) 


The United Nations Conference on the Law of the Sea, 

Considering that the International Law Commission has not provided for 
the régime of historic waters, including historic bays, 

Recognizing the importance of the juridical status of such areas, 

Requests the General Assembly of the United Nations to arrange for the 
study of the juridical régime of historic waters, including historic bays, 
and for the communication of the results of such study to all States 
Members of the United Nations. 


CONVENING OF A SECOND UNITED NATIONS CONFERENCE 
ON THE LAW OF THE SEA 


(Adopted April 27, 1958) 


The United Nations Conference on the Law of the Sea, 

Considering that, on the basis of the report prepared by the Interna- 
tional Law Commission, it has approved agreements and other instruments 
on the régime applicable to fishing and the conservation of the living 
resources of the high seas, the exploration and exploitation of the natural 
resources of the continental shelf and other matters pertaining to the 
general régime of the high seas and to the free access of land-locked states 
to the sea, 

Considering that it has not been possible to reach agreement on the 
breadth of the territorial sea and some other matters which were raised in 
connexion with this problem, 

Recognizing that, although agreements have been reached on the régime 
applicable to fishing and the conservation of the living resources of the 
high seas, it has not been possible, in those agreements, to settle certain 
aspects of a number of inherently complex questions, 

Recognizing the desirability of making further efforts, at an appropriate 
time, to reach agreement on those questions relating to the international 
law of the sea which have been left unsettled, 

Requests the General Assembly of the United Nations to study, at its 
thirteenth session (1958), the advisability of convening a second interna- 
tional conference of plenipotentiaries for further consideration of the 
questions left unsettled by the present Conference. 


TRIBUTE TO THE INTERNATIONAL LAW COMMISSION 
(Adopted April 27, 1958) 


The United Nations Conference on the Law of the Sea, 
on the conclusion of its proceedings, 

Resolves to pay a tribute of gratitude, respect and admiration to the 
International Law Commission for its excellent work in the matter of the 
codification and development of international law, in the form of various 
drafts and commentaries of great juridical value. 
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